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I. INTRODUCTION, 


Under Chapter VIII of the Paris Convention of October, 
1919, regulating air navigation, the International Commission for 
Air Navigation is vested with various powers and duties. Specif- 
ically the Commission has, under paragraph (c):of that chapter, 
been charged with the duty “to amend the provisions of the 
Annexes A—G” of the Convention. These annexes are known as 
the technical regulations of the Convention.* 

At a recent meeting of the Committee on Aeronautical Law 
of the American Bar Association, it was suggested that there might 
be room for contending that the effect of Chapter VIII of the 
Convention was to vest the Commission with powers in the field 
of international flight corresponding to those of police regulation 
with respect to domestic flight; that the ratification of the Paris 
Convention might constitute a delegation of police power to the 
Commission to be manifested in the form of regulations passed 
for the purpose of putting the treaty into effect; and that there 
might be lacking in the Senate of the United States the authority 
to execute a ratification involving the delegation of such powers to 
and their exercise by such an instrumentality as the Commission. 

It was suggested that an attempt to solve the problem involved 
a consideration of the following three questions: 


(a) Are these annexes parts of the Convention or are they 
merely regulations adopted pursuant to the Convention? 


*Of the District of Columbia Bar. Member, American Bar Association 


Committee on Aeronautical Law. 
e Article 37 and Resolution No. 50 of the Commission (Official 


1. Se 
Bulletin 2, pp. 35 and 86). 
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(b) Even if they are regulations, are they not as fully binding 
on the parties to the Convention as if their terms had 
been incorporated in the Convention? 

(c) Assuming that the annexes provide in some instances 
what are approximately police regulations, can the Senate 
of the United States ratify a treaty which delegates what 
may be police powers to an organization such as the 
CEs. AS 


II. NATURE OF THE ANNEXES. 


Questions (a) and (b) seem, in the light of authentic data 
bearing on the origin of the annexes, and of provisions in the 
Convention which specifically cover the question of the force and 
effect of the annexes, to offer no difficulty in the way of solution. 
The conditions under which the annexes came into being are, 
briefly, as follows: 

On February 12, 1919, Lord Milner proposed the establish- 
ment of an inter-allied Commission? composed of two representa- 
tives of the United States, the British Empire, France, Italy and 
Japan and of five representatives elected by the other States who 
participated in the Peace Conference assisted by qualified technical 
experts charged with the duty of studying the questions relative 
to air navigation which had been raised at the Conference, and of 
drafting an international convention. The French Government 
accepted this proposition on February 15th and the first meeting 
of this Commission was fixed for the 6th of March. At this 
meeting the American and Italian delegation accepted the British 
proposition and the Commission decided to create three sub-com- 
missions, to wit, a technical sub-commission, a military sub-com- 
mission and a sub-commission dealing with commercial, legal and 
financial matters, and to proceed immediately toward the prepara- 
tion of the International Convention for Air Navigation. 

The Aeronautical Commission of the Peace Conference began 
to function regularly from this date. Two resolutions of the 
Supreme Council of the Peace Conference rendered on the 12th 
and 15th of March, 1919, authorized the creation of this Com- 
mission and charged it with the following duties: to study ques- 
tions of aeronautics which would be submitted to it by the Supreme 





2. The following statement of facts concerning the origin of the annexes 
is taken from the work of Dr. Albert Roper, Secretary General of the Inter- 
national Commission of Air Navigation, entitled “The International Convention 
of October 13, 1919—its origin—its application—its future.” pp. 35-53; Paris, 
1930. The Commission referred to in this relation of facts is in no wise to be 
confused with the C. I. N. A. which did not hold its first meeting until July 11, 
1922, the date when the Convention came into effect. 
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Council of the Peace Conference; to study all questions on aero- 
nautics which the Commission might deem proper to submit to the 
Supreme Council; and to draw up a convention on aerial naviga- 
tion. Without going into detail as to the composition of the repre- 
sentations on the Commission and its three sub-commissions, it is 
enough to state that the United States appointed representatives 
on each of the four organizations. The Commission held its first 
working session on March 17, 1919, and undertook the study of 
the fundamental principles which were to be controlling in air 
navigation: state sovereignty over supervening air space which, it 
is interesting to note, was proposed by the United States; the 
admission of aircraft of the contracting states, equality of treat- 
ment, nationality principle, regulations adapted to safety in the 
conduct of international flights, special treatment for government 
aircraft, the principle of the right of transit, rights connected with 
landing, reparation for injuries inflicted, the necessity of a perma- 
nent international commission, the binding character of the Con- 
vention, and the effect of a state of war upon the Convention. 
On the same date certain questions were submitted for study to 
the three sub-commissions. On the 19th of March the sub-com- 
missions took up their work, taking as the basis of discussion two 
drafts of the Convention which had been prepared, one by the 
British Government and the other by the French Government. The 
British project contains twenty-six articles and annexes A—D; 
the French project contains twenty-six articles and annexes A—E 
and a regulation dealing with pilots’ licenses. 

The work of the technical sub-commission involved the prep- 
aration of the annexes A, B, C, D, E, F and G to the Convention. 
Meanwhile, the juridical sub-commission prepared three reports 
on the text of the Convention and of Annex H which were pre- 
sented to the Commission by M. de Lapradelle. The first report 
of the sub-commission was made on April 11th, accompanied by a 
draft of a Convention with forty-one articles which the Commis- 
sion examined in the course of its four sessions held on April 14th 
and 16th. Various modifications were made to this text and the 
technical and juridical sub-commissions were invited to cooperate 
in order to unite into a single project the two drafts which they 
had presented for the purpose of assuring the exactness of the 
translations. The final report of the juridical sub-commission was 
dated April 27th, and was presented on May 5th to the Commis- 
sion. It contained a revised draft of the Convention in forty-three 
articles completed by six technical annexes A—F, and an annex H 
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dealing with customs. The general revised draft was examined by 
the Commission in its sessions of the 5th, 6th, 7th and 8th of May, 
1919. The final text of a “draft of Convention” to be presented 
to the Supreme Council of the Peace Conference was sent to a 
drafting Committee.* The draft accompanied a report of July 3, 
1919, and was presented to the Supreme Council of the Peace Con- 
ference on July 10, 1919, containing certain reservations on the 
part of the delegations of the United States, Great Britain, France, 
Italy, Cuba and Portugal. The Supreme Council called upon the 
Commission to meet anew for the purpose of ascertaining whether 
the reservations could not be reduced in number. The Commis- 
sion held two new sessions on July 24th and 30th for this purpose 
on the occasion of which the reservations of the Italian and Portu- 
guese delegations were withdrawn. The draft of the Convention 
was then studied by the Drafting Committee of the Peace Con- 
ference which made certain changes and the draft was then pre- 
sented to the Supreme Council of the Peace Conference on Sep- 
tember 27, 1919. Subject to certain conditions, one of which takes 
into consideration the reservation made by the United States with 
respect to paragraphs 15, 25, 37, and 40 of the body of the Con- 
vention, and to Annex H of the draft, the draft of Convention 
was accepted without reservations by the Supreme Council of the 
Peace Conference and the Convention was thrown open for signa- 
ture by the plenipotentiaries of the allied and associated powers 
mentioned in its preamble on October 13, 1919.4 The annexes 
formed a part of the document which was signed by the respective 
powers. 

Passing to the Convention itself, it will be observed that in 
no less than eleven of the forty-two articles contained therein, 
some one of the Annexes A—G, which have been characterized as 
“technical regulations,” or a part of such annex, have been incor- 





3. Including Annexes A to H. See Roper, op. cit., p. 293. 

4. See Roper, op. cit., pp. 284 and 302. On pages 304-7 of this same work 
there appear certain reservations communicated by the Canadian Government 
on April 13, 1920, and by the United States on May 31, 1920. The reservations 
are addressed, inter alia, to Annexes A, D, E, F, G and H of the Convention. 

See also the following statement: 

“The Legal Sub-Commission drew up the text of the articles of the 
Convention itself and of Annex H. The technical Sub-Commission prepared the 
text of Annexes A, B, C, D, F and G of the said Convention. The three Sub- 
Commissions met together subsequently to examine the Convention and its 
Annexes as a whole. This entire text was then studied by the Plenary Com- 
mission, amended and finally framed by the Drafting Committee of the Com- 
mission. The Convention relating to the regulation of international aerial 
navigation, drawn up in due form by the Committee of Jurists of the Peace 
Conference, was adopted after discussion by the Supreme Council at its sitting 
of the 27th September, 1919, and was open, on the 13th October, 1919, to the 
signature of the plenipotentiaries of the thirty-two allied and associated Powers 
enumerated in its Preamble.” “International Air Convention of the 13th Oc- 
tober, 1919,” Albert Roper, Secretary General of the International Commission 
for Air Navigation (1926). 
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porated into the body of the Convention by specific reference. In 
Articles 4 and 6 such reference is made to a specified paragraph 
or section of a designated annex. In Articles 10, 11, 12, 13, 15, 
19, 25, 34 and 35 some duty or obligation is imposed “in accordance 
with annex” so and so, or in terms equivalent thereto. Article 34 
imposes upon the International Commission for Air Navigation 
the duty “to amend the provisions of Annexes A—G;;” and in this 
connection Article 14 is in point, which provides for the wireless 
equipment of certain types of aircraft “when the methods of em- 
ploying such apparatus shall, have been determined by the Inter- 
national Commission for Air Navigation.’ 

In Article 39 of the Convention it is laid down that “The pro- 
visions of the present Convention are completed by the Annexes 
A to H which, subject to Article 34 (c) shall have the same effect 
and shall come into force at the same time as the Convention 
itself.” 

Dr. Alfred Wegerdt, in his article, Deutschland und das 
Pariser Luftverkehrsabkommen,® comments as follows on this 
article: 

“According to Article 39 Annexes A—H constitute a com- 





5. The wording of these provisions is as follows: 
. 4. Every aircraft finding itself above a prohibited area shall give 


Art 
signal of 
Art. 


distress “provided in paragraph 17 of Annex D” and land, etc. 
Aircraft possess nationality of State with which registered “in 
accordance with the provisions of Section 1 (c) of Annex A.” 

Art. 10. Aircraft in international navigation shall bear nationality and 
rood marks as well as name and residence of owner “in accordance with 
Annex A.” 

Art. 11. Aircraft in international navigation shall “in accordance with the 
conditions laid down in Annex B” be provided with certificates of airworthiness, 


te. 

Art. 12. Officers, ete., of aircraft shall “in accordance with the condi- 
tions laid down in Annex E” be provided with certificates of competency and 
licenses, etc. 

Art. 18. Certificates of airworthiness and of competency and licenses issued 
“in accordance with the regulations established (conformément aux régles fixés 
par) by Annex B and Annex E and hereafter by the International Commission 
for Air Navigation, shall be recognized as valid. by the other States.” 

Art. 14. Every aircraft capable of carrying 10 or more persons shall be 
equipped with wireless, etc. ‘‘when the methods of employing such apparatus 
shall have been determined by the International Commission for Air Navigation.” 

Art. 15. Aircraft shall land “if ordered to do so by means of the signals 
provided in Annex D.” 

Art. 19. Aircraft engaged in international navigation shall be provided 
with certificates of registration “in accordance with Annex A;” certificates of 
airworthiness “in accordance with Annex B;” certificates and licenses for 
pee “in accordance with Annex H”; log books “in accordance with 

nnex C.” 

Art. 25. Each contracting State undertakes to adopt measures to ensure 
that every aircraft carrying its nationality mark “shall comply with the regu- 
lations contained in Annex D.” 

Art. 34. Among the duties of the International Commission for Air Navi- 
gation there is included duty “to amend the provisions of Annexes A—G;” to 
ensure publication of maps “in accordance with the provisions of Annex F.” 
The Commission is empowered to make “any modification of the provisions of 
any one of the annexes’ when such modification shall have been approved as 
provided in the article. 

Art. 35. The parties to the Convention agree to cooperate regarding col- 
lection and dissemination of meteorological information “in accordance with 
the provisions of Annex C;” and in the publication of aeronautical maps, etc. 
in accordance with the provisions of Annex F.” 


6. 2 Zeitschrift fiir das gesamte Luftrecht 25 (1928). 
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pletion—bilden * * * eine Erganzung—of the convention and have 
the same effect—Wirkung—as the treaty itself.” Dr. Wegerdt’s 
term in the original German is a faithful translation of the term 
used in Article 39 in English, French and Italian which sets out 
that the provisions of the present Convention “are completed”— 
sont complétées—sono completate—by the Annexes themselves 
The expression “are completed” has a real significance when read 
in conjunction with the established fact that the annexes were in 
existence when the draft Convention was accepted without reser- 
vations by the Supreme Council of the Peace Conference.” 

However, there is additional material to be considered in this 
connection : 

Article 37 of the Convention provides that “in the case of a 
disagreement between two or more states relating to the inter- 
pretation of the present Convention” the question in dispute shall 
be decided by the Permanent Court of International Justice, or 
under certain conditions, by arbitration. 

It further provides that “disagreements relating to the tech- 
nical regulations annexed to the present Convention shall be settled 
by the decision of the International Commission for Air Naviga- 
tion by a majority of votes.” 


Finally, Article 37 provides that “in case the difference in- 
volves the question whether the interpretation of the Convention 
or that of a regulation is concerned, final decision shall be made 
by arbitration as provided by the first paragraph of this article.” 

Resolution No. 50 comes under the head of “Regulations 
adopted by the Commission.” Its first article reads: 


In accordance with Article 37, paragraph 4, of the Convention, the 
ICAN is authorized to settle any disagreement relating to the interpretation 
of technical regulations (Annexes A to G of the Air Convention), which 
might arise between two or more States parties to the Convention. Such 
settlement will be proceeded with as hereinatter mentioned. 


In the above article a clear distinction is drawn in terms be- 
tween an interpretation of “the present Convention” and an inter- 
pretation of a “regulation,” which should, if standing alone, lead 
logically to the conclusion that the Convention and the technical 
regulations are two different things. 

Since the Annexes are announced to constitute a portion of 
the provisions of the Convention (Art. 39) and since portions of 
the Annex are actually incorporated into the body of the Con- 





7. See ante, p. 302. 
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vention by Articles 4, 6, 10, 11, 12, 13, 15, 19 and 25 it would 
seem unsound to interpret the terms of Article 37 as announcing 
that the Annexes and the Convention are two separate examples 
of international legislation. The International Agreement between 
the Contracting Powers is presented under two different heads, 
one entitled the Convention and the other entitled Annexes. One 
of these Annexes (Annex H) is described in Article 36 as a 
special agreement in order to differentiate it from the other 
annexes which are apparently referred to in Article 37 as technical 
regulations. The International Commission was established for 
the primary purpose of perpetuating these technical regulations in 
the sense of amending them to keep step with the development of 
the technical requirements of international aviation. 

In its Resolution No. 463, the Commission states: “The 
Commission considers that the terms of Article 34 of the Con- 
vention, fixing the duties of the Commission (c) to amend the 
provisions of the Annexes A—G give to the Commission the power 
not only to modify the original text of Annexes A to G, but also 
to complete it, taking into account the progress made in aero- 
nautical technics and the development of air navigation; the Com- 
mission being required, however, in this work, which forms one 
of its most important duties, to remain always within the general 
frame-work of the Convention.”® 

As time goes on, and assuming that the treaty remains in force, 
the technical regulations will gradually come to be the product of 
the Commission itself. Nothing could be more sensible and natural 
than for the framers of the Convention to provide, as they have, 
in Article 37 that disagreements as to the meaning of these tech- 
nical provisions shall be determined by the body which will, in the 
course of time, have formulated them. 

Again, nothing was more natural than that the parties to the 
Convention should have provided that disagreement over the rules 
of conduct set out in the body of the Convention, or in Annex H, 
the amendment of which does not lie within the power of the 
International Commission, should be settled by some other au- 
thority—the Permanent Court or an arbitral tribunal set up by 
agreement of the parties between whom the issue may arise. It 
was therefore necessary to distinguish the two fields of jurisdic- 
tion as far as the settlement of disagreements was concerned. The 
jurisdictional field of the Commission is therefore described as 
“technical regulations;” that of the Permanent Court or other 





8. Official Bulletin No. 15, p. 37. 
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arbitral tribunal as “the present Convention.” Moreover, the term 
“technical regulations” appears only in this jurisdictional clause of 
the Convention (Art. 37). We are forced to conclude that the 
use in Article 37 of the terms “technical regulations” on the one 
hand, and “the present Convention” on the other, was solely for 
the purpose of defining jurisdiction; for on the contrary assumption 
we do violence to the articles in the body of the Convention already 
referred to, particularly to Article 39, which provides that the 
Annexes “complete the provisions” of the Convention, On the 
other hand we do not do violence to Article 37 if we interpret the 
term “Convention” as the “body of the Convention”—an interpre- 
tation which in the light of the necessity of making a distinction 
between the two separate fields of jurisdiction seems grammatically 
sound and in strict accord with the intention of the Contracting 
States. 

It seems that the language of the Convention fails to support 
the proposition that the Annexes are “mere regulations pursuant 
to the Convention”; and that a construction to such effect is logi- 
cally prohibited by those articles of the Convention which incor- 
porate the technical Annexes by reference, and Article 39 which 
specifically sets out that “the provisions of this Convention are 
completed by the Annexes.” But even if we were to assume, 
arguendo, that the Annexes are not incorporated by reference in 
the Convention, we are bound to conclude that they are as fully 
binding upon the Parties thereto as if they had been thus incor- 
porated, in view of the provision of Article 39 that “the Annexes 
A to H * * * subject to Article 34 (c) shall have the same effect 
* * * as the Convention itself.” 


III. AMENDMENT OF THE ANNEXES. 


The above conclusions lead to a consideration of the question 
as to whether the exercise by the International Commission for Air 
Navigation of the power with which it is vested by Article 34 of 
the Convention to amend the technical annexes is an exercise of 
police power which could not be lawfully delegated by the Govern- 
ment of the United States. For reasons to be advanced it is be- 
lieved demonstrable that no delegation of police power to the Inter- 
national Commission for Air Navigation is involved. 

Technical Annexes A—G and their amendments constitute a 
code regulating the conduct of international flight. Their funda- 
mental purpose is to bring about a uniformity of method in inter- 
national flight in the way of markings, registration, minimum re- 
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quirements of airworthiness, log book, rules as to lights and signals, 
“rules of the road,” licenses, medical examinations, certificates of 
competency in connection with the operating crew, aeronautical 
maps and markings, and collection and dissemination of informa- 
tion. The principal aims of the States parties to the Paris Con- 
vention were two: (1) to join in a general announcement con- 
firming the principle of State sovereignty over supervening air 
space; (2) to establish the principle of the privilege of innocent 
passage in the course of international flight, in order that the gen- 
eral recognition of principle number (1) might not throttle the 
development of international air navigation. Innocent passage in 
international flight could only develop with a langour which would 
prove tantalizing in the view of the rapidity of the progress of 
technique in aviation generally, in the absence of a code which 
would establish uniformity in essentials. And the uniformity could 
only be extended to a limited field—the field of formulation of 
rules of guidance as distinguished from the field of enforcement 
of such rules; for, unless enforcement were left to the States 
parties to the Convention, each within the sphere of its territorial 
jurisdiction, through the local administrative agencies of each in- 
dividual State, the principle of State sovereignty of supervening 
air space which the experience of the World War had shown to 
be essential to maintain in its integrity, would have been violated. 
Hence the technical Annexes which, in the terms of Article 39 of 
the Convention were stated to constitute a completion of the pro- 
visions of the Convention, and to be vested with the same legal 
effect. 

The question of delegation of police powers is addressed di- 
rectly to the functions of the International Commission for Air 
Navigation which is a creature of the Paris Convention. It is 
really addressed to the exercise of the functions of that body when 
they take the form of amending or supplementing those provisions 
of the Annexes which were incorporated into the treaty by the 
acts of the parties thereto. In this respect the functions of the 
Commission take the form of codification to the extent that the 
formulation of regulations for international flight in the form of 
amendment or supplementation of the code is accomplished by that 
body. The subject matter of the codification corresponds to what 
in domestic legislation could be correctly classified as legislative 
regulation in the field of the police power of the State in con- 
nection with aviation. Three questions must be answered in 
connection with the principal inquiry as to whether the powers of 
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amendment and amplification of Annexes A—G constitute a dele- 

gation of the police power of the States parties to the Convention: 

Has there been delegated to the International Commission police 
power— 

(1) in the form of the power to regulate international flight 

within the jurisdiction of the States, parties to the Con- 

vention, in the nature of administration or enforcement? 


(2) in the form of legislation in the field of the police regula- 
tion of international flight, which it is in the province of 
the national legislatures to enact—always assuming that 
such are not entrusted—as was Congress under the Arti- 
cles of Confederation—with the exercise of the treaty 
making power? 

(3) in the form of legislation with respect to international 
flight which any sovereign State, acting in conjunction 
with other sovereign States, may exercise under its treaty 
making power? 


The extent to which each of the States parties to the Con- 
vention has retained its power of administration and control in the 
field of police regulation with respect to international aircraft, is 


as follows :® 





9. The field in which the International Commission for Air Navigation 
may supplement and amend are the technical Annexes A—G. These Annexes 
cover the following subjects: 


Annex A. 

Annex A deals with the marking of aircraft and registration of aircraft 
call signs. Section 1 deals with the form and grouping of nationality and 
registration marks; Section 2 with the locations of marks; Section 3 with the 
measurements of nationality and registration marks; Section 4 with the meas- 
urement and type of letters, etc.; Section 5 with the maintenance and display 
of the marks; Section 6 with the register and certificate of registration in this 
connection; Section 7 is deleted; Section 8 with the table of marks; and 
Section 9 with call signs. The Annex contains a model of the form of the 
certificate of registration and a table of nationality marks. The body of the 
Convention contains the following references to Annex A: Article 6 provides 
that aircraft possess the nationality of the State on the register of which they 
are entered, in accordance with the provisions of Section 1, sub-paragraph (c) 
of Annex A. This sub-paragraph (c) provides ‘“‘that entries in the register 
and certificates of registration shall be in accordance with the provisions of 
Section 6 of this Annex.” 

Article 10 provides that all aircraft engaged in international navigation 
shall bear their nationality and registration marks as well as the name and 
residence of the owner “in accordance with Annex A.” Article 19 of the Con- 
vention provides that every aircraft, engaged in international navigation, shall 
be provided with a certificate of registration in accordance with Annex A. Ina 
word, Annex A contains provisions the purpose of which is to identify aircraft 
of the contracting States engaged in international navigation; that is, to estab- 
lish a system whereby uniformity shall be observed by those States in the 
matter of such identification. It will be observed in this connection that these 
provisions of the Annexes are purely and simply matters of form and that the 
procedure and method of registration are left entirely to the States by Article 7 
of the treaty which provides that such registration ‘‘shall be made in accordance 
with the laws and special provisions of each contracting State.” 


Annex B. 
Annex B deals with certificates of airworthiness. It is to be observed 
at the outset that under Article 11 of the Convention the issuance and validation 
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Article 2 provides that “regulations made by a contracting 
State as to the admission over its territory of the aircraft of the 
other contracting States shall be applied without distinction of 
nationality.” 

Under Article 3 each contracting State may, for military 
reasons or in the interest of public safety, prohibit the aircraft of 





of certificates of airworthiness are matters of domestic law. Annex B provides 
that certain minimum requirements shall be met in connection with the issuance 
of certificates of airworthiness (1) as respects the design of the aircraft in 
regard to safety: (2) as to the trials constituting demonstrations of the actual 
flying qualities of the type of aircraft examined; (3) as to the construction of 
aircraft involving construction control and construction tests. The last para- 
graph (5) of this Annex constitutes anything but “technical regulations” and 
shows how important it was that the Convention, in its 39th Article, should 
provide that the Annexes should constitute provisions of the Convention. It 
reads: 

“The minimum requirements of Paragraphs 1 to 3, inclusive, shall be 
fixed by the International Commission for Air Navigation. Until they have 
been so fixed each contracting State shall determine the detailed regula- 
tions under which certificates of airworthiness shall be granted or remain 
valid.” 


The provisions as to the minimum requirements simply mean that each 
State shall continue to exercise its police powers with respect to the issuance 
of certificates of airworthiness subject, however, to the one condition that the 
qualifications of airworthiness of national aircraft which are engaged in inter- 
national flight shall measure up to the standards of the minimum requirements 
prescribed by the Commission. Here, again, there is no delegation of the 
exercise of the police power to the Commission. No State is bound to follow 
the minimum standards which the Commission may set; it may decide to adopt 
which appear to it to be higher standards. Needless to say the minimum 
requirements to be set by the Commission only obligate the States in connec- 
tion with aircraft engaged, or to be engaged in, international flight. 


Annex C. 

The subject matter of Annex C is the log books to be carried by aircraft 
in international flight. As a matter of fact this Annex is picked up bodily and 
incorporated into the body of Article 19 of the Convention by the provision of 
that article that “every aircraft engaged in international navigation shall be 
provided with: * * * (f) log books in accordance with Annex C.” 

This Annex is composed of a description of four kinds of logs and defines 
the different types of aircraft on which the different logs shall be kept. The 
log books described are: journey log, section 1; aircraft log, section 2; engine 
log, section 3, signal log, section 4. Section 5 deals with the “form, arrange- 
ment and method of keeping log books.” 


Annex D. 

Annex D is entitled “rules as to lights and signals; rules for air traffic.” 
Passing “definitions” the subject matter of the Annex is as follows: rules as 
to lights and day marks, section I; rules as to signals, Section II; general 
rules of air traffic (rules of the road), Section III; the dropping of ballast 
other than fine sand or water prohibited, Section IV; special rules for air 
traffic on and in the vicinity of aerodromes open to public use, Section V, 
which is divided into the following subheads: aerodromes for land aerodynes, 
aerodromes for sea aerodynes, night rules and day rules being given; general 
provisions, Section VI. 

Article 4 of the Convention provides that every aircraft finding itself in a 
prohibited area shall give the signal of distress provided in Paragraph 17 of 
Annex D; Article 15 that an aircraft of a contracting State will be obliged 
to land if ordered to do so by means of signals provided in Annex D; and 
Article 25 “undertakes to adopt measures to insure that every aircraft, flying 
above the limits of its territory, and that every aircraft wherever it may be, 
ee ‘its nationality mark, shall comply with the regulations contained in 
4 x . 

The effect of Article 25, as evidence of the retention by’ the States of their 
police powers to regulate and control aircraft engaged in international flight 
within their jurisdiction, has already been made the subject of comment. It 
suffices here again to advert to the fact that by the wording of Article 25 the 
regulations contained in Annex D have, as a whole, been incorporated into the 
body of the Convention. 


Annex E—The operating crew. 

Chapter 1 of this Annex deals with regulations for the issue and renewal 
of licenses, medical examinations and certificates of competency. In subject 1 
of Paragraph 1, Section I, it is stated at the outset that “the conditions set 
forth in the present chapter are the minimum conditions required for the issue 
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other contracting States from flying over certain areas of its 
territory, and for a violation of such prohibition the offending air- 
craft may be subjected to the penalties provided by the domestic 
legislation of the State. Although freedom of interstate passage 
is granted, each contracting State reserves the right even in time 
of peace to restrict or prohibit flight over its territory or any part 








and renewal of licenses valid for international navigation.’’ Sub-paragraph 2 
of this same paragraph recognizes that each contracting State is at perfect 
liberty to issue licenses under conditions less stringent than the conditions 
contained in Annex E, but of course, in such case “the said licenses will not 
* * * be valid for flight over the territory of another contracting State.” On 
the other hand, it is recognized in sub-paragraph 3 that each of the contracting 
States is perfectly free to demand more stringent requirements for the issuance 
of licenses than the annex does. Licenses are classified in Section II, while 
Section III sets age limit and time limit requirements. Section IV deals with 
medical examinations. 

Section V covers “requirements for the issue of certificates of competency.” 
As usual, the State has the complete control of the conditions under which 
certificates of competency are issued, for ‘all the examinations must be passed 
before examiners designated or accredited for the purpose by the contracting 
State issuing the license. All tests must be vouched for by persons designated 
accredited or accepted by the said State’ (par. 16). Section VI deals with 
requirements as to obtaining a radio-telephone operator certificate. Chapter II 
of Annex E deals with Models of Licenses and Certificates of Competency for 
Aerial Navigation. Chapter III deals with the composition of the operating 
crew. Section II of this chapter deals with the composition of the operating 
crew of mechanically driven aerodynes, and Section III with the crews of 
dirigibles. Section I (par. 32) provides that the provisions of Sections II and 
III of this chapter are the minimum requirements regarding the composition of 
mechanically driven aerodynes and airships engaged in international navigation. 
It is stated that conditions more stringent may be made by any contracting 
State with respect to aircraft of its nationality—less stringent “in respect of 
national navigation.” 

Section IV designates the person in command of the aircraft. 

Article 12 of the Convention provides that “in accordance with the condi- 
tions laid down in Annex E” such individuals shall be provided with certificates 
of competency and licenses issued or rendered valid by the State whose nation- 
ality the aircraft possess.” 

Article 19 of the Treaty provides that every aircraft engaged in inter- 
national navigation shall be provided with ‘‘(c) certificates and licenses of the 
commanding officer, pilots and crew in accordance with Annex E.” 


Annex F—Aeronautical maps and ground markings. 

Section I provides for maps sub-entitled A, international aeronautical maps; 
B, editing of the aeronautical maps; C, details of execution of the different 
international maps. C, is sub-entitled (1) design of the sheets of aeronautical 
maps; (2) topographical ground work of the various international maps; (3) 
Conventional signs for aeronautical information. Section II is a ‘Universal 
System of Ground Marks” which includes a table of signs 

Article 35 of the Convention provides that “the High Contracting Parties 
undertake as far as they are respectively concerned to cooperate as far as 
possible in international measures concerning ‘“(b) the publication of standard 
aeronautical maps, and the establishment of a uniform system of ground marks 
for flying, in accordance with the provisions of Annex F.” 

Annex G—Collection and Dissemination of Meteorological Information. 

This Annex is constructed as follows: Section I, Classification of In- 
formation; Section II, Exchange of information under three classifications, 
A, climatological, B, current, and C, forecasts. Section III covers the subject 
of exhibition and supply of meteorological information at aerodromes; Section 
IV the meteorological organization on international airways. This Annex has 
appendices consisting of (1) appendix containing forms for summaries of ob- 
servations made; (2) appendix containing international code for meteorological 
messages consisting of 1, symbols and their meanings, 2, symbolic form of 
messages, 3, specification of the code scales; (3) appendix dealing with 
meteorological reports to pilots in the air by_radiotelegraphy; (4) appendix 
dealing with the synoptic chart; (5) appendix dealing with skeleton maps; (6) 
appendix dealing with publication and communication of. meteorological in- 
formation at aerodromes, with tables; (7) appendix dealing with warnings of 
dangerous weather and weather phenomena generally, including special ob- 
servations; (8) appendix dealing with ground signals; (9) appendix covering 
corrections to altimeter readings; (10) appendix constituting a code for short 
period forecasts for aviation, with tables. 

Article 35 of the Convention binds the contracting parties “to cooperate 
as far as possible in international measures concerning the collection and 
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thereof. This right may be exercised in exceptional circumstances. 
Undoubtedly the question as to what constitute exceptional cir- 
cumstances is left to the judgment of the State flown over. The 
right, when exercised, takes immediate effect. 

Under Article 5 each contracting State is entitled to conclude 
special conventions regarding international air navigation with non- 
contracting States. 

While Article 6 provides that aircraft possess the nationality 
of the State on the register of which they are entered, in accord- 
ance with the provision of Section 1 (c) of Annex A, Article 7 
provides that “the registration of aircraft referred to in the last 
preceding article shall be made in accordance with the laws, and 
special provisions of each contracting State.” 

Under Article 11 the power to issue certificates of airworthi- 
ness or to validate such certificates remains with the State; and 
under Article 12 there remains vested with the State the power to 
provide the commanding officer, pilots, engineers and other mem- 
bers of the operating crew of aircraft with certificates of compe- 
tency and licenses issued or rendered valid by the State. 

Under Article 13 a State has the right to refuse to recognize 
for purposes of flight above its own territory certificates of compe- 
tency and licenses granted to one of its nationals by another con- 
tracting State. 





dissemination of statistical, current and special meteorological information, in 
accordance with the provisions of Annex C.” 


Authority of Commission in field of radio. 

Article 14 provides that ‘‘no wireless apparatus shall be carried without a 
special license issued by the State whose nationality the aircraft possess,” and 
that only members of the crew provided with a special license to do so shall 
make use of such apparatus. Article 15 provides that every aircraft engaged 
in international navigation, if equipped with wireless, shall have the special 
license prescribed by Article 

Article 14 further provides that every aircraft used in public transport 
of a certain passenger carrying capacity shall be equipped with sending and 
receiving apparatus “when the methods of employing such apparatus shall have 
been determined by the International Commission for Air Navigation ;” and 
provides still further that the Commission “may later extend the obligation of 
carrying wireless apparatus to all other classes of aircraft in the conditions 
and according to the methods which it may determine.” 

= its Resolution No. 471 in force as from January 1, 1930, the Commission 
provides: 

1, Every aircraft used in public international transport and capable of 
carrying at least ten persons, including the crew, shall, as from the 1st January, 
1930, be fitted with wireless apparatus (emission and reception by radio tele- 
graphy or radio telephony). 

. Such apparatus shall be operated under the conditions defined by the 
International Radio-Telegraph Convention of Washington. 

3. The installation and use by radio electric stations of spark waves 
(type B of the General Regulations annexed to the International Radio-Tele- 
8raph Convention of Washington) is prohibited on board aircraft. 

The application of the present regulations may, however, be suspended 
when, owing to the absence of land radio electric organizations available for 
air traffic, the employment of wireless apparatus on board the aircraft would 
Serve no useful purpose. (See also Resolutions No. 621 and No. 632 in Official 
Bulletin No. 20, page 58.) 

Article 35 of the Convention binds the contracting parties ‘‘to cooperate as 
far as possible in international measures concerning the use of wireless 
telegraphy in air navigation, the establishment of the necessary wireless stations, 
and the observance of international wireless regulations.” 
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Article 14 provides that no wireless apparatus shall be carried 
without a special license issued by the State whose national the 
aircraft possesses. 

Under Article 15 the State has the right to designate the route 
by which foreign aircraft exercise their privilege of innocent 
passage; and, “for reasons of general security,” the State flown 
over has the right to order the foreign plane to land although in 
the exercise of its right under Article 15 to cross the air space of 
another State without landing. The State has full power to permit 
or deny passage to aircraft flying without pilots. The State has 
the right to require any foreign aircraft, passing into its territory, 
to land in any aerodrome which the State flown over may desig- 
nate. No international airways through the aerial territory of the 
State may be established without the consent of the contracting 
State, whether or not the conduct of the lines operating on such 
airways involves a landing in the State. 

Under Article 16 every State may establish reservations and 
restrictions in favor of its national aircraft in connection with the 
carriage of persons and goods for hire between two points on its 
territory. 

Under Article 21 each State has the right of visitation of any 


foreign aircraft upon departure or landing, and of verifying its 
documents. 

Article 25 is perhaps one of the most important in the way of 
evidence showing the extent to which, under the treaty, the con- 
tracting States maintain their power of police regulation with re- 
spect to international flight.in their aerial domain. This article 
reads as follows: 


Each contracting State undertakes to adopt measures to insure that every 
aircraft flying above the limits of its territory and that every aircraft 
wherever it may be, carrying its nationality mark, shail comply with the 
regulations contained in Annex D. 

Each of the contracting States undertakes to insure the prosecution and 
punishment of all persons contravening these regulations. 


This article shows more clearly by its own terms than could 
be shown by language attempting to describe their effect that the 
control of international flight is left completely in the hands of 
each State; and by the term “control,” is meant the administrative 
police regulation of such flight. As will be seen from the 
Annexes,’® we find that Annex D constitutes a set of traffic regu- 





10. See note 9, pp. 15-20, incl. 
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lations and that the amendments thereof which have already been, 
or are in the future to be made, by the International Commission 
for Air Navigation have constituted, and will continue to con- 
stitute, such traffic regulations. The fact is that in this respect 
the International Commission for Air Navigation does no more 
than to formulate a code within the field of technical regulation—a 
code to be applied and enforced within the territorial limits of each 
State which is a party to the Convention through domestic legis- 
lation on the part of each individual State flown over. (Article 25.) 

Under Article 27 each State may, within its discretion, pro- 
hibit or regulate the carriage or use of photographic apparatus in 
aerial navigation; and under Article 28 each State may exercise 
the right, as a measure of public safety, of restricting the carriage 
of objects other than photographic apparatus, mentioned in Article 
27, or explosives or arms and munitions of war, the carriage of 
which by foreign aircraft between two points in the State flown 
over is forbidden by Article 26. In other words, under these three 
articles the State is left absolutely free to impose restrictions with 
respect to the carriage of any object in the course of international 
flight over its territory. 

Under Article 33 it is provided that special arrangements be- 
tween the States concerned will determine in what cases police and 
customs aircraft may be authorized to cross the frontier. In this 
connection, attention may be called to Article 35 under which the 
States, parties to the Convention, undertake to cooperate “as far 
as possible” in international measures concerning the collection and 
dissemination of statistical, current and special meteorological in- 
iormation, and the publication of standard aeronautical maps and 
the establishment of a uniform system of ground marks for flying 
-—this is in accordance with the provisions of Annexes G and F 
which deal, respectively, with the subjects of the collection and 
dissemination of such information and the publication of maps 
and uniform system of ground marks, Under this article the States 
further agree to cooperate to a like extent in international meas- 
ures concerning the use of wireless telegraphy in air navigation, 
the establishment of the necessary wireless stations and the ob- 
servance of international wireless regulations. 

Finally, under Article 43, provision is made for denunciation 
of the treaty by any State desiring to do so, such denunciation not 
to take effect until at least one year after the giving of notice, and 
shall take effect only with respect to the Power which has given 
notice. This provision, standing alone, indicates that there is not 
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involved any question here of a surrender, under the exercise of 
the treaty making power, of that attribute of State sovereignty 
known as the police power. The decisions which most unqualifiedly 
announce the principle of domestic law that States may not sur- 
render their police power do so in answer to the contention that 
the State, having entered into a contract, had no right to break it 
by the application of the police powers of the State—that such 
powers were dead with respect to the particular contract. It was 
in answer to this particular contention that the Supreme Court of 
the United States and the highest courts of the States, cited with 
approval by the former, found it necessary to remind the litigants 
that the police power of government could not be bargained away.!! 
Article 43 is of real, though secondary, importance here because 
even if the terms of the Convention were such as to justify the 
contention that the C. I, N. A. was vested thereby with regulatory 
police powers it could exercise these powers with respect to any 
one of the contracting States only as long as the latter did nct 
denounce the treaty. 


No form of the police power of the State in the sense 
of authority to administer or enforce such power is vested 
in the International Commission of Air Navigation under 
the Paris Convention. 


As they stand, the Annexes A—G constitute regulation of 
international air flight by the States parties to the Convention, in 
the sense that they provide rules for putting into practice with 
respect to international air navigation the principle of state sov- 
ereignty over supervening air space, and of the privilege of inno- 
cent passage of foreign aircraft in time of peace. But although 
the Annexes constitute an example of joint regulation by the con- 
tracting States of the conditions under which international flight 
can be conducted, the power to enforce observance of those con- 
ditions, that is, the administration of the local police power of 
each State over any and all aircraft within its territorial jurisdic- 
tion is left just where it was prior to the ratification of the Treaty 
in 1922. The sovereign power of administrative control of a State 
over all aircraft within its jurisdiction by the exercise of any 





11. See in this connection Stone v. Misotosiprt, 101 U. S. 814 (1879); 
Fertilizer Company v. Hyde Park, 97 U. S. 659 (1878); fe igo Union 
Slaughter House Co. v. Crescent yer’ Slaughter House Co., 111 U. 746 (1884); 
Boyd v. Alabama, 94 U. S. 646 (1876); Beer Co. v. Mass., 97.0. Ss. 25 ans 
New Orleans Gas Light Co. v. Drainage Commission of New Orleans, 197 U. 
453 (1904) ; Pennsylvania Hospital v. Philadelphia, 9 U. 8. 30 ¢G29iT) ; Sve 
Oil Corporation v. City of Hope, 248 U. S. 498 (1918 
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domestic instrumentality vested with the duty of control has been 
neither enlarged nor diminished in any way by any provision of 
the Paris Convention of 1919. This is distinctly recognized in 
Article 25 of the Convention under which each State “undertakes 
to adopt measures to insure” compliance “with the regulations con- 
tained in Annex D;” and “to insure the prosecution and punish- 
ment of all persons contravening these regulations.” The “meas- 
ures” which each contracting State undertakes to adopt will, of 
course, be expressed in each case in terms of the local law. There 
is no attempt on the part of the contracting parties to reach an 
agreement as to what those measures shall be, or to reach out for 
uniformity in this respect—and of course such matters are com- 
pletely beyond the scope of regulation by the International Com- 
mission. The legislation passed by the States in order to meet the 
obligations assumed under Article 25 will be identic in purpose 
only. Article 25 recognizes that in order to vest the technical 
Annexes, amended, or unamended, with a sanction as far as the 
action of individuals is concerned domestic legislation is required. 
For instance, were the United States to ratify the Paris Convention 
—and in ratifying it would necessarily be bound by the technical 
Annexes and their amendments by the Commission—no individual 
engaged in international flight in the United States could be “prose- 
cuted” or “punished” for contravening such Annexes and their 
amendments unless such contravention had, by the domestic law, 
been made an offense subject to prosecution and punishment. The 
offense would in such case be an offense against a law of the 
United States regulating international air flight in the territory of 
the United States—i.e., an act violative of a law passed by the 
United States whether viewed as an Act passed by Congress in the 
exercise of its Federal police powers, in the exercise of its Con- 
stitutional power to regulate interstate and foreign commerce, or 
“as a necessary and proper means to execute the powers of the 
government.’’!? 


No form of the police power of the State in the sense 
of the power to legislate in the field of domestic police regu- 
lation is vested in the International Commission under the 
terms of the Paris Convention. 


The problem presented here, which involves the regulation of 
the activities of national governments in the international field, 
makes it essential to distinguish between manifestations of the 





12. See Missouri v. Holland, 252 U. S. 416, 432 (1919). 
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police power of a State by its local legislature and manifestations 
thereof by administrative acts. When we, in the United States, 
speak of the exercise of the police power, the term embraces two 
conceptions—the act of legislating on matters which come within 
the province of the police power of the Government, and the 
physical administration or control of such matters under the 
authority of such legislation. In other words, the general, and 
the correct, conception from the standpoint of domestic law is that 
the manifestations of the police power, in the form of administra- 
tive control and physical regulation, must always find its authority 
in laws passed by the Government. This, of course, is true when 
we are dealing with matters of purely municipal legislation. But 
when a situation arises where nations play a double role—the one 
in their capacity as sovereign States legislating from the standpoint 
of the municipal law, and the other in their capacity as sovereign 
States acting in the field of international intercourse, other 
standards govern. 

The Paris Convention has brought into being a Commission, 
one of the chief attributes of which is so to amend the technical 
Annexes as to have them keep in step with the developments in 
international air flight. To meet the duty placed upon it by the 
Treaty the Commission amends or amplifies certain of the pro- 
visions, let us say, of Annex D—the “rules of the road” of inter- 
national air traffic. These rules are here selected as being those 
of the Annex provisions most likely to be regarded as what may 
be referred to as examples of “police power regulation.” Already 
the “rules for air traffic” as amended by the Commission present 
a very different set of regulations from those which composed 
Annex D on October 13, 1919. In time it is conceivable that 
hardly a trace of the wording of the original Annex will remain. 
The Annex as amended by the Commission will be binding on the 
States parties to the Convention. The resultant condition bids fair 
to be this: the International Commission will be promulgating the 
rules of international air flight, and the States parties to the Con- 
vention will be enforcing these rules, each with respect to its own 
territory. Has any one of the contracting States given up the 
power to regulate or control in the premises? No single State 
could give up the power to regulate international air flight by local 
legislation in the sense of doing what the International Commission 
does—i. e., formulate a code of rules governing such flight—for 
no such power can be claimed by any single member of the family 
of nations. No single State can undertake, by domestic legislation, 
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{0 impose upon other States rules of international conduct. If no 
State, by force of an act of its domestic legislature’* has the power 
to legislate with respect to a subject of international concern, such 
as that of international flight, the power of the Commission to 
formulate rules of conduct cannot result from delegation by an 
organism which itself was devoid of the capacity to exercise the 
power. 


No police powers with respect to the regulation of in- 
ternational flight which the State may exercise under its 
treaty making power were delegated to the International 
Commission under the Paris Convention. 


Thus far the following points have been emphasized: That 
under the Paris Convention the power to amend and supplement 
the technical Annexes is the power to formulate rules under which 
international flight shall be conducted, and that this power is lodged 
in the Commission; that nevertheless the capacity of each contract- 
ing State to exercise its police powers of discipline and control 
with respect to international aircraft within its jurisdiction is not 
limited in any way, for by the terms of the Treaty itself the powers 
with which the Commission is vested with respect to the technical 
Annexes are not police powers of administrative regulation and 
control; and that the authority of that body to formulate regula- 
tions does not constitute a delegation to the Commission of the 
powers of National Legislatures to enact laws in this field; for 
their legislative scope is limited to the domestic field. 

Now to regard the subject from another angle: It may be 
safely conceded that municipal legislation—as distinguished from 
the administrative enforcement of such legislation—concerning 
inatters the regulation of which constitutes an exercise of the 
police power is of itself a manifestation of the police power. 
Municipal legislation in the form of regulations governing the 
flight of aircraft in the territory of a national government covers 
all aircraft to the extent that such legislation is not affected by 
agreements with other governments. Under the Paris Convention 
the power to amend and supply rules under which international air 
flight is conducted is vested in the Commission; in fact its par- 
ticular province is to keep in existence by amendment and supple- 
mentation a code of rules regulating the technical features of 





13. Reference is to national legislatures which, unlike the Congress under 
the Articles of Confederation, are not vested with the treaty making power. 
The argument is addressed to ratification of the Convention by a Government 
like the United States, where the power is no longer vested in Congress. 
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international flight. If, as must now be admitted, the power to 
subject to the operation of its local law any and all aircraft, foreign 
or national, within its jurisdiction is lodged in every national gov- 
ernment, did not then every contracting State, by agreeing to vest 
the authority stated in the International Commission, part—tem- 
porarily at least—with its sovereign powers to regulate interna- 
tional flight over its territory? i. e., part with the power to specify 
and regulate the rules of the road for foreign aircraft engaged in 
international flight while they are within its territory? 

An analysis of the above question emphasizes the following 
considerations. Every civilized State is vested with the right in- 
herent in sovereignty, to legislate in two different ways. The first 
way is by means of the organ or organs whose province is that of 
domestic legislation which establish rules of conduct binding, gen- 
erally speaking, on the citizens or subjects of the State, and always 
enforcible within the territorial jurisdiction of the State. The 
second way is by means of the treaty making power under which 
the State can, by agreement with another State or States exercising 
this power, establish rules of conduct acting upon persons and 
things which are not subject, in respect of their operation, to limita- 
tions with regard to allegiance or territorial limits of either one 
of the contracting States alone. In other words, under the exercise 
of the treaty making power a State can participate in the establish- 
ment of a rule of conduct extending beyond—while it may in some 
respect include—the sphere of legal operation of its domestic legis- 
lature, and limited by the field of action of all the governments 
concerned in the agreement, acting jointly with respect to the 
subject matter. And as concerns the people and territory of each 
one of the contracting States, the rules of conduct, or the engage- 
ment which is the treaty, constitutes, while in force, the domestic 
law of that particular State. By the act of entering into an agree- 
ment with another State both or all the States concerned bring into 
existence legal principles or rules of conduct which, from the 
moment of the ratification of the document become the law of each 
State—and the establishment of such rules through whatever 
agency the State may agree upon for the purpose, becomes estab- 
lishment by the States themselves, or in behalf of the States them- 
selves. That the rules of conduct agreed to in such engagements 
have, during the time the treaties remain in force, the effect of 
domestic legislation was so far recognized by the framers of the 
Constitution as to cause them to characterize such rules of conduct 
and engagements as the law of the land. 
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Applying these principles: International flight as such, is not, 
and cannot be, the subject of the domestic legislation of any one 
State, for its rules call for enforcement beyond the jurisdiction of 
enforcement of the laws of the Legislature of any single State. It 
can be made the subject of legislative control only by treaty, which 
is, to all practical effects and purposes, international legislation. 
In the exercise of the treaty making power each of the States 
parties to the Paris Convention has joined in designating the Inter- 
national Commission for Air Navigation the body to formulate 
rules for the conduct of international flight, as such, and in so 
doing has given it authority to perform a function which would 
not come within the province of purely domestic legislation by the 
legislature of any one of the contracting States. Assuming, 
arguendo, that establishing a code of rules governing such flight 
constitutes such an exercise of the police power, that for a State 
to divest itself of such authority would constitute, pro tanto, a 
delegation of the police power of the State, no such delegation 
occurs in the case before us. It is true that for the States parties 
to the Convention to place the authority in the hands of the Com- 
mission was to agree that each one of such States would refrain 
irom applying the rules of the road of its municipal law to aircraft 
engaged in international flight. But there was no delegation of 
power involved. The States simply substituted for the exercise of 
the power to regulate international flight by purely domestic enact- 
ments the exercise by the States of the treaty making power. The 
fact that the States refrained from continuing to apply to foreign 
aircraft within their jurisdiction the rules provided by the local 
legislature did not affect their authority under their treaty making 
power to determine what the rules of the road of international air 
navigation above their territory were to be. Under the treaty mak- 
ing power it was quite competent for the States to provide that 
rules governing international aviation should differ from those 
governing domestic flight. 

The legislative control of subjects of purely international con- 
cern by the exercise of the treaty making power is fundamentally 
a sovereign attribute of sovereign States. The existence of such 
a power in any entity other than a sovereign State is, consequently, 
unthinkable. Assuming that a nation could divest itself by dele- 
gation of one of the attributes of the treaty making power, it would 
have to be lodged somewhere. And it would have to be lodged in 
an organism of such a nature as to be capable of exercising the 
power vested in it by the act of delegation. There is no such 
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organism known to the law of nations except a sovereign State. 
If the above premises are correct, it would seem that they make 
the proposition that the States parties to the Paris Convention have 
delegated to the International Commission—which has no attribute 
of statehood—one of the attributes of national sovereignty, suscep- 
tible of a reductio ad absurdum. Aside from the proposition that, 
in the words of the Supreme Court, no civilized State can bargain 
away its police power—here the power of regulating international 
air navigation in the international field in the exercise of the treaty 
making power—the fact that the parties to the Convention never 
intended that such powers should be delegated to the Commission, 
is made apparent by the provision in Article 43 of the treaty recog- 
nizing the right of any State to denounce the Convention in its 
discretion; as well as by Article 25 under which, as already ob- 
served, domestic legislation is required in order to vest the Com- 
mission’s acts with sanction in the field of police control. The 
Commission amends Annexes A—G by virtue of the authority 
conferred upon it under the power permanently vested in sovereign 
States to regulate international air navigation by treaty. 


IV. Frnat ConsIDERATIONS. 


Is there anything inherent in the codification of international 
flight by a Commission such as the I. C. A. N. in the exercise of 
the powers with which it is vested by the States parties to the 
Convention opposed to the exercise of the treaty making power 
under the authority of the United States? In discussing this ques- 
tion there are certain conditions of fact and law which are now, 
particularly in view of comparatively recent decisions of the Su- 
preme Court, very generally admitted: That, whereas the States 
turned over to the Federal Government certain powers subject to 
Constitutional limitations of their exercise, the treaty powers with 
which the separate States were vested prior to the adoption of the 
Constitution (Confederation) were handed over with no restric- 
tions whatever to the Federal Government—it being admitted that 
the treaty making power thus delivered was at the time of its 
delivery as untrammelled as that of any other sovereign State; 
that both Acts of Congress and treaties are made by the Con- 
stitution the law of the land; but “Acts of Congress are the su- 
preme law of the land only when made in pursuance of the Con- 
stitution while treaties are made so under the authority of the 
United States ;’”"* that the Supreme Court has twice stated that “it 

14. Missouri v. Holland, 252 U. S. 416, 433 (1919). 
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need hardly be said that a treaty cannot change the Constitution 
or be held valid if it be in violation of that instrument;’”*® that 
while that Court has never suggested that the treaty making power 
was free from Constitutional limitations, and in a number of dicta 
has expressed the view that it was thus limited, it has rendered 
ne opinion which involved any specific finding of an unconstitu- 
tional abuse of the exercise of this power; and finally that, under 
the decisions of that tribunal the exercise of the treaty making 
power may be said to be limited to this extent: (1) The treaty 
making power is broad enough to cover all subjects that properly 
pertain to our foreign relations.’° The limitation as to the power 
implicit in the above announcement is, that an attempted exercise 
of the treaty making power with respect to a matter not properly 
subject to international negotiation is unconstitutional. (2) While 
the treaty making power is not limited by any express provision of 
the Constitution it cannot extend “so far as to authorize what the 
Constitution forbids.”?7 On this last point the language of the 
opinion in the case of Missouri v. Holland is significant. The 
statement that “we do not mean to imply that there are no qualifi- 
cations to the treaty making power” (p. 433) is followed by the 
remark: “The treaty in question does not contravene any prohibi- 
iory words found in the Constitution. The only question is 
whether it is forbidden by some invisible radiation from the 10th 
Amendment.”® (433, 434). After pointing out that in this case 
action by the States was beyond their sphere and that hence reliance 
on them would in this instance be vain, the opinion proceeds: 
“. . . and were it otherwise, the question is whether the United 
States is forbidden to act’’?® (435)—and upheld the treaty. 

To announce that for two States to enter into a treaty whereby 
they mutually accord the privilege of innocent passage to their 
respective national aircraft is to remain within the field of proper 
treaty negotiation is to assert the obvious; and the same may be 
said with respect to a multilateral agreement covering the same 
subject matter such as the Havana Convention of February 20, 
1928, which, like various bilateral agreements to the same effect, 
has been ratified by the United States. A fundamental distinction 





- ~. Boris ee States, 11 Wall. 620 (1870); Thomas v. Gay, 169 
4 i @ 
a". ae wre 70 Vv. Egan, 284 U. 30, 40 age Sontuce v. Seattle, 265 
341 (1923); Geofroy v. F Foon 133 U. (1889); Re ag 
lio’ So. ey 453 (1890); Missouri v. Holland, 252 U. 85. 7416 (1919); J. 8. 
_ iere, 93 U. S. 188, 197 (1876) ; Hauenstein v. Lynham, 100 U. s. 483, 4190 
879). 


17. Asakura v. deattie, 265 U. S. 332, 341 (1923); Geofroy v. Riggs, 
133 U. S. 258, 267 (1889). 
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exists between the Paris Convention and the Havana Convention 
both with respect to aim and method of operation. The object of 
the Paris Convention is stated in its title to be “the regulation of 
aerial navigation ;” the regulation of international air navigation 
which was recognized in 1919 to have come to stay. The object 
of the Havana Convention is stated in that document to be the 
establishment by the Governments of the American Republics of 
“the rules they should observe among themselves for aerial 
traffic.” As to the difference in operation, the Paris Convention 
creates by its technical Annexes a Code for international air 
traffic and the International Commission for Air Navigation com- 
posed of representatives of the contracting States whose duty it is 
to keep the Code alive by amendment in step with the development 
of international air navigation, and to act as a clearing house 
for all information bearing on the Convention and on international 
air traffic. Uniformity in the matter of international air navigation 
is the end and aim of these technical regulations. The Havana 
Convention contains no such code as is furnished by the Annexes 
ot the Paris Convention, and needless to say provides for no such 
organism as the International Commission. Aside from what is 
contained in the body of the Havana Convention, which is modeled 
to a great extent on the articles of the Paris Convention, there is 
scant attempt at regulation. It is really an agreement between the 
contracting parties as to general principles governing the condi- 
tions under which the aircraft of the respective States may enter, 
remain and leave each other’s territory. Under the Paris Con- 
vention the aircraft of the contracting States operate with respect 
to each other and above the territory of the contracting States 
under a common code or set of rules the enforcement of 
which is imposed on and accepted by the contracting States 
under Article 25 of the Convention. Under the terms of the 
Havana Convention there is no such common code, and as is 
provided by its Article XIII the pilots of contracting States must 
be provided with certificates of competency setting forth that “each 
pilot, in addition to having fulfilled the requirements of the State 
issuing the same, has passed a satisfactory examination with regard 
to the traffic rules existing in the other contracting States over 
which he desires to fly.” Both the parties to the Paris Convention 
and to the Havana Convention recognize that uniformity of regu- 
lation and method are essential to the development of international 
air navigation. The fundamental difference in the method em- 
ployed to obtain uniformity may be stated as follows: The States 
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parties to the Paris Convention recognized that the first step in 
the direction of uniformity was the abolishment, for the purposes 
of international flight, of as many separate sets of municipal codes 
covering aviation as there were, or might come to be, members 
signing or adhering to that treaty, and to substitute these codes, 
for treaty purposes, by a single code, embodied in the Convention 
at the time of its signature and ratification, to be maintained in 
being by the representatives of the contracting States on the In- 
ternational Commission for Air Navigation. The States parties to 
the Havana Convention merely agreed in Article XX XIII that “the 
contracting States shall procure as far as possible uniformity of 
laws and regulations governing aerial navigation.” 

The Constitution contains nothing which restricts the Federal 
Government in its choice of methods in the exercise of the treaty 
making power once it is admitted that the subject matter comes 
properly within the scope of international negotiations, and the 
proper officials act. The method selected by the States parties to 
the Paris Convention had, in October, 1933, received the sanction 
of thirty-three States. The reasons have already been advanced 
for concluding that the designation of the International Commis- 
sion as the instrumentality for amending the Annexes and keeping 
the technical regulations applicable to international air navigation 


does not constitute a delegation of the functions of domestic legis- 
lation by a State, but is, on the contrary, an expression on the 
part of the contracting parties of their capacity to legislate under 
the treaty making power with respect to a matter of purely inter- 
national concern. 


Captain Albert Roper, the Secretary General of the Commis- 
sion, has characterized the International Commission as “a kind of 
international parliament vested with the power at any time to adapt 
the technical regulations to the requirements of aerial traffic,”*° 
adding that in the exercise of these functions as in that of certain 
others “the C. I. N. A. obviously acts only in the name of the 
States parties to the Convention.” The steps taken by the States 
to secure uniformity seem peculiarly adapted to the end sought— 
which in the case of the United States, as in that of any other 
civilized State, involve (a) the adequate protection of the citizens 
and property of the United States in connection with the exercise 
of the privilege of innocent passage by foreign aircraft engaged 
in international aviation; (b) the opportunity for aircraft of the 





20. 1 Revue Général de Droit Aérien 37 (1932). 
21. Ibid., 37-38, 40. 
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United States to enter foreign territory under conditions favorable 
to the safety of such aircraft, its passengers and crew, and such as 
would tend as far as reasonably possible to guarantee the United 
States against responsibility for damage to foreign interests as the 
result of the presence of United States aircraft on foreign 
territory. 

Under the Paris Convention uniformity of regulation in inter- 
national flight is the end, and in fact the attainment. If the 
formulation of rules is to constitute—as it does—an element of 
such regulation, the United States can, in the exercise of its treaty 
making power, agree with other States as to such formulation. A 
normal and efficient method of formulating rules involves the 
appointment of a committee or commission to draw them up. The 
International Commission for Air Navigation seems to constitute 
an effective instrumentality for obtaining uniformity of commercial 
aviation in the international field. 





THE MICHIGAN PROGRAM OF AERONADU- 
TICAL REGULATION AND PROMOTION* 


Fioyp E, Evanst 
I. INTRODUCTION. 


The Need for State Regulation: 


The thought of the Michigan State Legislature when drawing 
up the original air laws and establishing the State Board of Aero- 
nautics was that such laws and such Commission was a necessity 
from the standpoint of law enforcement and physical and financial 
protection of the public. There had occurred in the State of Mich- 
igan a number of airplane accidents prior to 1929—many of which 
could be attributed to the use of inadequate landing fields by the 
so called “barnstormer,” who carried passengers at fairs, picnics, 
and home-coming celebrations. 

There existed in the State a number of so called “Aviation 
Schools” where flying instruction of a sort was given. Many of 
these schools were poorly organized and inadequately equipped. 
Many thousands of dollars were solicited from enthusiastic youths 
throughout the State by this promotional type of school. Upon 
investigation, in many cases, it was learned by the student—after 
a substantial deposit had been made—that the school was not 
equipped to conduct satisfactory flight instruction. This fact was 
brought to the attention of the State legislature and it was deemed 
advisable to draw up such laws and regulations as were necessary 
iu order to prevent the public from investing money in flying 
activities which were of no value. 

The need for enforcement of the Air Traffic Laws of the 
U. S. Bureau of Air Commerce was apparent; consequently these 
laws were adopted verbatim by the Michigan legislature and the 
law enforcement officers of the State and the personnel of the 
Board of Aeronautics were empowered and directed to enforce 
them. 





*This is the second of a series of articles dealing with the state promotion 
and regulation of aeronautics. The first article, written by Elwood B. Cole and 
entitled “The Illinois Program of Aeronautical Regulation and Promotion,” 
appears in 5 JoURNAL OF AIR Law 51. 

+Director, Department of Aeronautics, State of Michigan, and Vice-Presi- 
dent, East Central Region, National Association of State Aviation Officials. 
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The Need for Airport Construction: 


It was also felt by the State legislature that, inasmuch as 
Michigan is an outstanding tourist and resort state, everything 
possible should be done to encourage the establishment of landing 
fields in the northern, wooded portion of our State where natural 
landing facilities were infrequent, in an effort to encourage the 
aerial tourist business. Consequently such legislation as necessary 
to authorize local communities (as well as‘the State) to participate 
in the construction of landing facilities was enacted. Further, the 
Board of Aeronautics was directed to cooperate with communities 
i the selection and layout of local landing fields. 


The Need for Promotional Activities: 


Realizing that over 70% of the world’s production of motor 
cars and trucks is manufactured within the boundaries of the State 
of Michigan, the State legislature felt that every effort should be 
made by this State to encourage the use of the airplane—particu- 
larly with the thought that when this transport medium arrives at 
the production stage, Michigan will surely manufacture a fair share 
of the planes—with consequent increased industrial employment. 


II. Bastc REGULATORY PROVISIONS.? 


(A) Act 177 of the Public Act of 1929: 


(1) Flexibility—This act created the Board of Aeronautics 
and prescribed its powers and duties. Quite logically, very broad 
powers were granted to the Board and minimum statutory pro- 
visions included—due to the probability of continual changes in 
aeronautical regulations resulting from the continual change and 
improvement in aviation equipment and personnel. 

Except for the inclusion in the laws of certain basic require- 
ments, the Board of Aeronautics was authorized to formulate such 
rules and regulations deemed necessary and advisable for the con- 
trol of the industry. After five years of experience, this arrange- 
ment has proven satisfactory, except that there still is to be settled 
by our Supreme Court the question whether or not the State legis- 
lature can empower a Board or Commission to formulate and 
enforce regulations. The fact, however, that no case has been 





1. The Air Laws of Michigan and the Michigan Rules and Regulations 
pertaining to aviation have been published in two separate bulletins and may 
be had, upon request, from the Director, Department of Aeronautics, Lansing, 
Michigan. Lack of space prevented their inclusion in the appendices to this 


article. [Ed.] 
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appealed to a higher court is rather conclusive proof that we can 
continue the enforcement of our regulations without fear of appeal. 

(2) Adoption of Federal Standards—Act 63 of the Public 
Acts of 1931 requires all persons who pilot aircraft in the State of 
Michigan to possess a U. S. Department of Commerce pilot license 
and prohibits such person from piloting aircraft except in accord- 
ance with the provisions of such federal license. 

This act also prescribes that all aircraft engaged in commercial 
operation within the State must have an appropriate and effective 
license as issued by the U. S. Department of Commerce. 

The basic act referred to in paragraph (1) directs the Board 
of Aeronautics to adopt and enforce the provisions of the U. S. 
Air Commerce Act of 1926. It further authorizes the Board to 
deviate therefrom or add thereto when deemed necessary for the 
public safety or the safety of airmen. Under the latter provisions 
of this act, the Board has ruled that identified (unlicensed) air- 
craft can be flown solo only; that cockpits, other than the pilot’s 
cockpit, will be covered in open planes; that all seats, other than 
the pilot’s, must be removed in cabin planes; and that all dual 
controls must be permanently removed. 

It will be noted that the use of licensed planes for commercial 
operation only is a statutory provision and strictly in accordance 
with the federal requirements for commercial aircraft operating 
interstate. The provision that anyone piloting identified aircraft 
must have a federal license carries the federal requirements a step 
farther. Student permits are not considered licenses; consequently 
anyone piloting an identified aircraft in Michigan must possess at 
least an amateur pilot’s license. 

We feel that the limitations specified by regulation relative to 
the use of identified planes is very logical. It is the first step 
toward the complete elimination of this type of aircraft. It still 
allows anyone, other than a student pilot, to build up flying time in 
order to qualify for a higher license and it goes a long way toward 
eucouraging ownership of licensed aircraft. 

(3) Board Organization and Personnel—The basic act pro- 
vides for the appointment of five members by the Governor for a 
period of four years. (The terms of the members first appointed 
were staggered.) Further, the State Highway Commissioner and 
the Commissioner of Public Safety are ex-officio members of the 
Roard. No requirements as to qualifications of the members are 
specified. All members serve without pay. Geographical repre- 
sentation is not specified by law but has been adhered to in the past. 





328 JOURNAL OF AIR LAW 


The Board is authorized to employ such assistants, clerks and 
other help as required to carry out the provisions of the act cre- 
ating it. 

(4) Duties of the Board—The general duties of the Board 
as prescribed by law are as follows: 


(a) Supervision and control over all airports and landing fields used 
for commercial purposes ; 

(b) Control of all schools of aviation, aviation instructors, flying clubs 
and airport managers; 

(c) Assistance in the development of air commerce and collection and 
dissemination of information; 

(d) Establishment of civil airways; 

(e) Publication of maps; 

(f) Establishment of air navigation facilities ; 

(g) Encouragement of the establishment of airports and landing fields; 

(h) Development of aviation weather reporting services; 

(i) Enforcement of the provisions of the U. S. Air Commerce Act of 
1926. 


(5) State Licenses for Airports, Landing Fields, and Avia- 
tion Schools—Regulations have been formulated and published gov- 
erning the licensing of commercial fields and of aviation schools 
and instructors. 

The definitions included in the regulations are in strict con- 
formity with those of the Bureau of Air Commerce, the American 
Bar Association, and other recognized authorities. The basic re- 
quirements for licensing have been kept to the minimum consistent 
with the public safety. License fees are nominal and no renewal 
fee is required. The airport manager is considered the key contact 
man of the Board and very specific duties are prescribed for him. 
The uniform airport field rules, as recommended by the Bureau of 
Air Commerce, are incorporated in the regulations pertaining to 
the licensing of airports and landing fields. 

(6) Accident Investigations—No requirement for the Board 
to investigate aircraft accidents is set up by statute. However, 
under the authority to formulate and enforce such rules and regu- 
lations as are deemed advisable for the inspection of aircraft, the 
Board has made it a policy to get a full report of all accidents re- 
quiring major repairs to the aircraft or resulting in serious or fatal 
injury to passengers or the public. When possible, an employee of 
the Board makes a personal investigation; otherwise reports are 
secured from the Bureau of Air Commerce inspector, the local 
airport manager, or from a State Police officer. Regulations re- 
quire each airport manager report all accidents to aircraft or pas- 
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sengers that occur within a radius of five miles of their airport or 
that occur to any aircraft normally housed at or operated from, 
his field. 

(7) Enforcement—The members of the Board and all em- 
ployees are directed by law to enforce the air laws and regulations. 
Likewise the State Police officers and local law enforcement officers 
are empowered to enforce these laws and regulations. Airport 
managers are also required to aid in their enforcement. 

(8) Registration of Aircraft—Act 63 of the Public Acts of 
1931 requires all aircraft operating within the State to be registered 
with the Secretary of State and to pay a registration fee at the 
rate of Yc per pound of net empty weight of the aircraft. This 
registration fee is in lieu of all property taxes. Provisions are 
made for special registration certificates for aircraft in transit and 
for the exemption of aircraft registered in other States. 

(9) Miscellaneous—Provision is made in the basic law for 
appeals by persons refused licenses of any type. The appeal board 
consists of the Governor, the State Highway Commissioner, and 
the Attorney General. The penalty clause provides for a fine of not 
more than $100.00 or imprisonment for ninety days, or both, for 
violation of any rule or regulation adopted by the Board. 


There is no provision in the Michigan statutes for the issuing 
of certificates of convenience and necessity to air transport oper- 
ators. 


B. Regulations Promulgated Under Act: 


(1) Regulations—The State Rules and Regulations pertain- 
ing to aeronautics have been published in pamphlet form for free 
distribution. These regulations are divided into three general sub- 
divisions: (a) “Aviation Schools, Aviation Instructors and Flying 
Ciubs,” (b) “Airports, Landing Fields and Airport Managers” and 
(c) “Inspection of Aircraft and Parachutes and Air Traffic Rules 
of Michigan.” 

(2) Airports, Landing Fields and Airport Managers—Mini- 
mum size and equipment requirements are set up for airports and 
landing fields. Provision is made for the issuance of temporary 
licenses to “barnstorming fields” which are suitable for use by the 
particular aircraft desiring to use the field. 

Airport managers are licensed and are required to perform cer- 
tain functions in connection with the enforcement of the federal 
and State regulations. 
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(3) Aviation Schools, Instructors, and Flying Clubs—Mini- 
mum curriculum and equipment requirements are specified for 
aviation schools of the several classes. Instructors must possess a 
Department of Commerce transport pilot’s license before being 
eligible for a State instructor’s license. A flight and written test 
is given to all applicants for licenses. 

Flying Clubs are licensed as a matter of record and satisfac- 
tory proof must be given to show that the club is operating not 
for profit. Licensed aircraft must be used and club instructors 
must possess a State instructor’s license. 

(4) Air Traffic Rules—The Air Traffic Rules of the Bureau 
of Air Commerce are incorporated verbatim in the Michigan regu- 
lations and are enforced by the Board personnel, airport managers 
and law officers. 

(5) Waivers—The Board of Aeronautics may waive any ot 
the requirements of the regulations pertaining to the licensing of 
airports, landing fields, instructors, airport managers, flying clubs 
and schools. No provision is allowed for waivers of Air Traffic 
Rules. 


III. THe CoMMIssIon ORGANIZATION. 


(A) Organization and Procedure: 


(1) Personnel and Distribution of Duties—No effort has 
been made to divide the State into districts nor are the individual 
Board members required to administer regulations and supervise 
instruction in their particular district. When any matter comes up 
of importance the Board members in the area are consulted for 
advice. The Board members are all active business men of out- 
standing importance in their communities and it is felt that if they 
were called upon as often as necessary to attend to the Board 
affairs in their area, they would find it impossible to serve as 
members. All members serve without pay. 

(2) Division of Duties—The Director of the Department of 
Aeronautics (operating under the Board) coordinates all activities 
and handles almost entirely the airport and landing field construc- 
tion work and the aviation educational program. 

The Assistant Director handles almost entirely the licensing 
and law enforcing work, town marking program, weather reporting 
service problems and air tours and shows. In addition the As- 
sistant Director aids in the airport construction program. 
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(B) Director's Office: 


(1) Personnel—The Director of the Department, Assistant 
Director, and chief clerk comprise the entire office personnel. Dur- 
ing recent federal work programs, one draftsman and two clerks 
have been assigned to the Department to assist in the extra work. 
Five airport engineers were assigned to the Department during 
the C. W. A. program by the Bureau of Air Commerce. 

(2) Equipment—(a) Office—A cross-index filing system 
using the subject matter and the name of the correspondent has 
been established for the office correspondence files. A card system 
with a file reference is used for filing all license applications. A 
complete file of all county maps and State Conservation charts—- 
showing State owned properties—is contained in one vertical steel 
file. In this file is also a folder for every town and city in the State 
with a population over 500. A cross-reference memorandum is 
placed in each city folder where an airport has been developed or 
is under construction. 

One steel file contains a complete record of all work-projects 
financed entirely by the State or developed with Civilian Conserva- 
tion Corps labor. 

One steel file contains all C. W. A. and F. E. R. A. work 
projects, also all F. E. R. A. Aviation Ground School projects. 

The office is provided with two four-section book cases which 
contain the recent state statutes, Bureau of Air Commerce bul- 
letins, aviation texts and aerial photographs. Other office equip- 
ment consists of four desks, magazine file, blue print file and draft- 
ing table. 

One large closet (8 ft. by 5 ft.) with shelves on three sides, 
contains all the application blanks, stationery, license forms, regula- 
tions, and obsolete files. 

The office of the Board (and Department) is now located in 
a downtown office building. An Administration Building is under 
construction at the Capital City Airport for the sole use of the 
Roard and probably will be occupied during the summer. 

(b) Field—The field equipment now owned by the Board of 
Aeronautics consists of two trucks, one tractor, one grader, one 
two-bottom plow, one three-section disc and one airport float. This 
equipment is now in use on the Capital City State owned airport 
at Lansing but will be used in the future at other locations where 
construction work is in progress. Fifteen heavy-duty obsolete army 
trucks are being turned over to the Board by the F. E, R. A. for 
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use on airport construction work where there is short heavy haul- 
ing to be done. 

(c) Blank Forms—Application blanks are provided for all 
types of licenses, also field inspection forms and flight test record 
sheets. 

(d) The Aeronautical Chamber of Commerce aircraft and 
licensed pilot lists are kept on file and found to be very valuable. 
No other record of pilots and planes is available. The State law 
requiring all aircraft to be registered has not been enforced to 
date; consequently no State record of planes is available. The 
library also contains Bureau of Air Commerce bulletins, books on 
air law, State statutes and aviation texts. Current aviation maga- 
zines, airport directories, official aviation guide and tourist in- 
formation are carried on the library magazine rack. 


(C) Commission Budget and Finance: 


(1) Amount and Source of Funds—The entire financial sup- 
port of the Board of Aeronautics is derived from the aviation in- 
dustry. We feel that the State is not entirely fair in this matter 
but to date have been unable to get any appropriation to supple- 
ment the aviation revenue. The assistance and cooperation, how- 
ever, secured from other State Departments as hereinafter ex- 
plained actually amounts to a considerable sum, probably more 
than could be expected from a cash appropriation. 

By far the largest proportion of the revenue into the Special 
State Aeronautics Fund is from the aviation gasoline tax. The 
income from licenses of the several types is negligible and the 
income from the aircraft weight tax (registration fee) has been 
negligible to date. This latter tax, however, is a very fair tax 
inasmuch as it is in lieu of a property tax and no doubt the revenue 
will some day be a rather sizeable item. 

Following is the annual income to date from the aviation 
gasoline tax: 

1929-1930 
1930-1931 
1931-1932 


1932-1933 
1933-1934 18,234.24 


The State legislature budgets the aeronautics funds and the 
Board must keep within this budget and likewise must keep within 
the aviation revenue. 
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(2) Budget—Following is the budget covering the past three 
years and the anticipated budget allowance for the coming year: 


1931-1932 1932-1933 1933-1934 1934-1935 

Personal Service $11,526.00 $ 8,763.00 $ 8,650.00 $ 9,000.00 
Supplies, Materials and Contract- 

ual Service fl 9,562.00 7,244.00 8,710.00 

Equipment ; 1,080.00 2,928.00 400.00 


$26,568.00 $19,405.00 $18,822.00 $18,110.00 





Following is a breakdown of the operating expenses of the 
Board for the year 1933-1934: 


Personal Service 
Director of the Department 
Ass’t. Director 
Chief Clerk 
Ass’t. Clerk and Extra Help 
Supplies 
Materials 


4,914.19 
Replacement of Equipment None 
Additional Equipment 2,927.15 


$18,822.00 


(3) State Aircraft Expense—The Aeronautics Department 
has owned and operated an airplane since 1931. It has been the 
policy to obtain a new and up to date plane every two years. Feel- 
ing that it is of value to the aviation industry for a State depart- 
ment to be constantly demonstrating the very latest equipment, 
Stinson four-place cabin planes—Michigan products—have heen 
used at all times. 

Such a plane is invaluable for survey work of new airport 
sites, as well as for transportation. Much time is saved by our 
limited personnel on inspection trips and we have found that this 
type of transportation is as economical as an automobile when the 
savings in hotel bills, meals, etc., are taken into account. 

The plane is used liberally in taking State, county and city 
officials for short flights and has been used considerably by State 
officials of other departments in the conduct of their business. A 
charge for actual operating costs is made to other State depart- 
ments when special trips are made for them. 


The plane has been used in the past on many occasions for 
forest fire patrol service in emergency cases. 


Following is a tabulation of the costs of operation of the 
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State owned airplanes over a four year period and approximately 
1600 hours of flying: 


Net Cost of Planes 
Insurance 
Accessories 

Repairs 
Miscellaneous Labor 
Storage 

Gasoline and Oil 
Overhauls 
Mechanic’s Service 
Miscellaneous 


$17,708.33 
(Net cost per hour $11.00 or approximately llc per mile.) 


(D) Cooperation with Other Organizations: 


(1) Attorney General’s Department—The State Attorney 
General is the legal advisor and counsel for the Aeronautics De- 
partment. All matters of law are referred to him for opinions. 

(2) State Highway Department—The utmost of cooperation 
has been received from the State Highway Department at all times. 
This cooperation has been so splendid that many people believe 
that the Aeronautics Department is a part of the State Highway 
organization. Highway engineers and equipment have always been 
placed at the disposal of the Aeronautics Department. 

This cooperation is vitally necessary if an airport construc- 
tion program is undertaken. 

(3) Department of Conservation—Inasmuch as many of 
Michigan’s landing fields are being constructed in wooded areas or 
resort communities, the State Conservation Department is doubly 
interested in the Aeronautics program. Fields in the wooded areas 
are of value for forest patrol service and fields at resort communi- 
ties will add to Michigan’s tourist business. The personnel and 
equipment of the Conservation Department have always been lib- 
crally placed at the disposal of the Aeronautics Department. Fire 
patrol personnel are often used during off-fire seasons in aiding in 
landing field construction, and State owned lands under the control 
of the Conservation Department have always been made available 
for use for landing field sites. Nearly two and a half million 
acres of land in Northern Michigan is under State control. 

(4) State Police—The Michigan State Police cooperate in 
many ways with the Aeronautics Department. They report and 
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investigate aircraft accidents, provide ground transportation for 
aviation inspectors, and are on the alert at all times for air traffic 
violations. Aviation instruction is given to the State Police annu- 
ally at their Police school. 

(5) Federal Emergency Relief Administration—This organ- 
ization has been by far the greatest aid to the Aeronautics Depart- 
ment. The State Aeronautics Director was appointed the Air- 
port Advisor of the State at the start of the C. W. A. program 
and has continued in that capacity through the F. E. R. A. program. 
Every possible cooperation has been given to the Aeronautics De- 
partment by the State Relief Administrator. Four airport en- 
gineers, one clerk and one draftsman were assigned to the depart- 
nent by the Relief Administration during the C. W. A. program. 
One draftsman and two clerks have been carried during the F, E. 
k. A. program. During these programs 67 airport projects have 
been, approved for construction involving an expenditure of over 
two million dollars. Of these projects, 33 were entirely new 
projects; the remainder were improvement of existing airports. 
The work accomplished under these relief programs has advanced 
Michigan’s construction program at least 10 years. 

(6) Civilian Conservation Corps—The first real impetus to 
Michigan’s airport construction program came with the establish- 
ment of the C. C. C. camps in Northern Michigan in 1932. During 
the past three years 24 fields have been partially or completely 
developed with C. C. C. labor and equipment. Sixteen additional 
projects have been approved for construction during the current 
enlistment period. Too much cannot be said of the splendid work 
accomplished with this class of labor. Camp commanders state 
that their personnel are far more interested in airport construction 
work than most other types of projects as they all look forward to 
seeing the first plane to land on their completed project. 

(7) U.S. Bureau of Air Commerce—The assistance and co- 
operation of this Bureau is very necessary for the successful opera- 
tion of any State Aeronautical department. Michigan has enjoyed 
most valuable assistance from the Federal Bureau—from their 
field inspectors up to the national director. 


IV. REGISTRATION AND LICENSING DUTIES. 


(A) Aircraft Registration: 
The State law requires all aircraft to be registered with the 
Secretary of State. As previously stated, this law has not been 
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enforced to date. Application forms and transfer certificates are 
provided by the Secretary of State. 

This law will no doubt be enforced in the near future. The 
provision that the registration fee ('4c per pound of net empty 
weight) is in lieu of personal property taxes favors the aircraft 
owner very materially if he is now paying the property tax. The 
fact that tax assessors have not been assessing aircraft in most 
localities makes the registration fee appear as an additional burden 
at this time. 


(B) Registration of Pilots: 


Pilots are not required to register for any purpose in the 
State of Michigan. There appears to be no reason for requiring 
such registration as the records of the Bureau of Air Commerce 
are always available. 


(C) Airport and Airport Manager's Licenses: 


The requirement that all airports and landing fields used for 
commercial purposes be licensed accomplishes two very important 
things. First, this requirement fairly well assures the public that 
safe conditions exist for aircraft operation. Secondly, this require- 
ment definitely puts into the hands of the Aeronautics Department 
complete information of all landing facilities. This information is 
vitally necessary in the publication of airway maps and individua! 
field drawings. Periodic inspections are made of all licensed fields 
and field condition bulletins issued to all airport managers. 

Advice is given to airport managers for further improving 
their facilities. Special attention is paid to the removal of hazards 
and the proper marking of fields with conventional circles and 
boundary markers. Wind direction indicators are provided by the 
Aeronautics Department to all fields periodically. 

The airport manager is the key contact man of the Aero- 
nautics Department at all communities. He is responsible for the 
enforcement of the federal and State air laws. He is required to 
report all accidents in the vicinity of his airport, render reports on 
field conditions and has many other duties. At the present time 
there are 113 licensed airports and airport managers. At least 
twenty more will be added with the completion of additional fields 
now under construction. Blank forms are provided by the Aero- 
nautics Department for applications for approval of airports, land- 
ing fields, temporary landing fields and airport managers. Inspec- 
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tion forms are issued so that a permanent record of the field con- 
ditions is on file in the office. Locations where fields have been 
approved are reminded from time to time of the advisability of 
establishing a permanent field. Many permanent fields have re- 
sulted from these contacts. 


(D) Flying School and Instructor's Licenses: 


The licensing of schools of aviation and instructors has re- 
sulted in entirely eliminating from Michigan the so called “gyp” 
school whose sole purpose was to sell aviation courses for profit 
to itself only. Many formerly advertised aviation schools existed 
in name only. They possessed neither proper training equipment 
nor qualified instructors. After collecting many thousands of dol- 
lars from unsuspecting but well-meaning aviation enthusiasts these 
operators would move on to another city and start operation under 
another name. Now all Better Business Bureaus, Ghambers of 
Commerce, etc., know of the licensing requirements of flying 
schools and report to the State Aeronautics Department any new 
operator attempting to solicit funds for enrollment in flying schools. 

The licensing requirement of flight instructors has had, it is 
believed, a material effect in raising the standard of the flight in- 
struction in the State. They all know that they must pass another 
test very similar to the Bureau of Air Commerce transport pilot 
test and, in addition, must pass a written test. This latter test, if 
passed by the applicant, is fair proof that he is qualified profes- 
sionally and educationally to pass the necessary flying knowledge 
on to the students he professes to be training. 

These licensing requirements of schools and instructors pro- 
vide a very splendid office record that is very valuable in advising 
prospective flight students of the existence of qualified schools or 
instructors in their locality. 


(E) Flying Club Licenses: 


Many so-called flying clubs came into existence when the licens- 
ing requirement of aviation schools became effective. Many of 
these clubs were actually devices to avoid the licensing requirement 
and carry on with promotional instruction activities. Consequently 
the State regulations were revised to require clubs to be licensed 
and to show proof that they were not operating for profit and that 
licensed equipment and instructors were employed. Further the 
books of all clubs are subject to inspection at any time. 
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Flying schools and clubs are inspected periodically to see that 
the standard required by their license is maintained. 

The license fees for all classes of licenses are very nominal. 
There is no annual renewal fee. Following are the license rates 
now in effect: 

AsiatOn SChOOIS: scsiassisissinnwsc'sadeene $10.00 
Aviation Instructors 

Flying Clubs 

Airports and Landing Fields 

Airport Managers 


(F) Airway Beacons: 

No license fee is required for airway beacons. These naviga- 
tion facilities are encouraged and whenever possible financial aid 
is given for their construction and operation. 


V. Tue SUPERVISION OF AERONAUTICAL ACTIVITIES. 


(A) Control of Flying Activities: 

(1) Enforcement of Licensing Requirements—Without the 
cooperation of airport managers and State Police officers, State 
aviation regulations may just as well not be written. Unlimited 


and unwarranted personnel would be required to enforce desired 
and necessary regulations by the Aeronautics Department alone. 
Until these regulations are such that they meet nearly the full 
desires of operators and airport managers they are useless. When 
they do meet these desires, full cooperation can be expected. Fre- 
quent personal contacts with these operators and managers are 
necessary in order to secure and maintain maximum results. 

It has been the policy of the Aeronautics Department to assess 
a minimum of fines. In nearly all cases convictions have resulted 
in suspended sentences and temporary groundings. One extreme 
violation, however, resulted in three years in the State prison. This 
violation consisted of a flight by an unlicensed and intoxicated 
individual who appropriated another airplane and performed acro- 
batic feats far below the legal altitude. The pilot was without a 
parachute, and ended his flight by driving several motorists into a 
ditch and finally arriving upside down on the airport in a plane 
demolished beyond repair. We believe three years was hardly 
enough. 

(2) Control of Barnstorming Flights—During the early 
period of the licensing requirement of all commercial landing fields 
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there were flagrant violations. Some convictions were secured and 
a number of the most persistent barnstormers decided to abide by 
the requirements. After that these barnstormers acted as special 
self-appointed inspectors for they would not stand for someone else 
barnstorming off an unauthorized area as long as they themselves 
were abiding by the law. Here again State Police officers aid 
materially in enforcement as they make it a point to check up on 
any temporary operation and stop same if not authorized. 

The licensing of these temporary barnstorming fields is a 
benefit in reducing activity on unsafe fields and gives many leads 
to the Aeronautics Department for the establishment of permanent 
fields. Further, the record of these fields in the office has been 
valuable in advising pilots as to the safest area on which to land in 
case of emergency flights. 


(B) Control of Airport Operation: 


(1) Enforcement of License Requirements—The airport man- 
agers are looked to for the enforcement of licensing requirements 
on their respective airports; periodic visits by State personnel are 
reminders to the managers of their responsibilities—all of which 
are specifically noted in the State Regulations. 

(2) Airport Field Rules—The recommended Uniform Air- 
port Field Rules of the Bureau of Air Commerce are incorporated 
verbatim in the State regulations. It is the responsibility of the 
airport manager to enforce these rules. 


(C) Control of Air Instructors: 


Periodic, but all too infrequent inspection is made of instruc- 
tional facilities and activities. Here again the airport manager is 
required to see that operation is conducted according to regulations. 


(D) Control of Air Navigation Facilities: 


No difficulty has been encountered in connection with the erec- 
tion of false aids to navigation. The appearance of such false 
aids that were deemed dangerous would be reported to the Bureau 
of Air Commerce. 


(E) Accident Investigation: 


Upon receipt of a report of an accident, the Aeronautics De- 
partment determines from the local airport manager if all facts 
have been secured. If possible to investigate, a representative of 
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the Aeronautics Department visits the scene of the accident and 
gets all the data from the local airport manager. In many cases 
State Police officers cover the entire accident and report their find- 
ings. The Bureau of Air Commerce Inspectors and the State Aero- 
nautics Inspector reciprocate in the exchange of accident informa- 
tion, 

Accidents that do not result in the serious injury to persons 
or property are not investigated unless there has probably been an 
air traffic violation. 

All accident reports are drawn up on blank forms provided for 
this purpose. 


VI. THe PRoMoTION oF AERONAUTICS. 
(A) Construction: 


(1) Airports and Landing Fields—The main construction 
work done by the Board is, of course, the development of landing 
fields and the improvement of existing fields. Prior to the Civil 
Works Administration work program in December, 1933, the de- 
partment had conducted an extensive landing field construction 
program for over two years. During this period 47 fields had been 
established—mainly in the northern portion of the State. Also 
many of our existing airports have been materially improved by 
the removal of hazards, smoothing up of landing areas and the 
proper marking of same. 

With the advent of the C. W. A. programs in December of 
1933 a very extensive airport work program was undertaken, Dur- 
ing the C. W. A. program and the subsequent Federal Emergency 
Relief Administration program nearly $2,000,000.00 has been ex- 
pended on airport construction work in the State of Michigan, This 
work covers the construction of thirty-four new fields and the im- 
provement of thirty-one fields. During the peak of the relief pro- 
gram nearly five thousand men were employed on airport work 
throughout the State. 

Much of the work that had been accomplished prior to the 
advent of the C. W. A. program was due to the very splendid co- 
operation received from other state and county departments. The 
State Conservation Department has been and is still very enthusi- 
astic for the establishment of landing facilities in the wooded areas; 
it being thought that these fields will be of material value during 
forest fire periods. Fourteen fields were developed by C. C. C. 
camp labor in the northern part of the State during the years 1932 
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and 1933. This work on airports by C. C. C. camps, likewise the 
work of development under the F. E. R. A. work program has 
continued, and at the present time there are sixty-five projects un- 
der construction in the State. Fourteen fields have been approved 
for construction or for improvement under the C. C. C. camp pro- 
gram during the 5th enrollment period starting April 15th of this 
year. 

The State Highway Department and County Road Commis- 
sions have likewise cooperated to the fullest extent by the liberal 
loan of equipment and competent engineers. 

(2) Air Marking—Prior to the C. W. A. program an ex- 
tensive town air marking program was inaugurated by the State 
Department of Aeronautics. Approximately one hundred and 
fifty towns were air marked through the activity of the Board. 
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Paint was furnished to all communities without cost provided 
there was a guarantee that the marker would be installed where 
and as directed. During the C. W. A. and F. E. R. A. programs 
approximately three hundred additional towns have been air marked. 
It is proposed to continue this work under the new work program 
with the ultimate aim of getting all towns properly air marked. 

Special attention has been paid to the proper marking of all 
airports and landing fields. Permanent field circles are provided— 
also suitable flush type or panel type boundary markers installed. 
A wind, sock is furnished to all airports and landing fields from 
State Aeronautics funds. Future plans call for the construction 
of permanent white concrete field circles and metal type cone 
boundary markers on all permanent fields. | 

Air marking of highways has been experimented with but has 
proven unsatisfactory. These markings are not only hard to locate 
but are very expensive to maintain. 

(3 Airway Beacon Operation—The State Aeronautics De- 
partment has erected and is now operating and maintaining four- 
teen airway beacons along the several intrastate airways in the 
State. The beacons proper in all cases are property of the Federal 
Bureau of Air Commerce, The towers in most cases have been 
purchased outright by the State Board of Aeronautics. In some 
cases, however, Department of Commerce towers are also in use. 
The one airway between Detroit and Lansing, Grand Rapids and 
Muskegon is now fully equipped with night lighting facilities with 
beacons at approximately fifteen mile intervals. The direct route 
to Chicago from Detroit is being lighted as rapidly as funds will 
permit. 

(4) Weather Reporting Stations—A number of State Avia- 
tion Weather Reporting Stations have been established. At these 
stations the airport manager is in all cases the appointed observer 
who serves without pay to the Department. Weather instruments 
consisting of ceiling balloons, hydrogen equipment, thermometers, 
barometer and wind direction indicator and manometer were in- 
stalled at the several locations. Reports from these stations are 
made available to transport operators without charge, the State De- 
partment of Aeronautics paying for all messages. Additional 
weather observation stations as well as radio broadcasting stations 
are contemplated to be established in the future. 


(B) State Airway Maps: 
The first official Michigan airway map was published in 1933 
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by the Michigan Public Utilities Commission under the supervision 
of the State Aeronautics Department. This map was a combina- 
tion railroad and airway map. This is now rather obsolete and it 
is the intention to bring the map up to date during the present year. 

Through the cooperation of the Michigan State Highway De- 
partment all airports and landing fields are shown on all issues of 
the State Highway map. These maps are revised and re-issued 
twice a year so the Michigan landing facilities are kept up to date 
on this map. It is recommended that all State Highway maps carry 
the airports in conventional symbols. Their presence on these 
maps notonly serves the airmen in locating fields but their existence 
is called to the attention of the motorist, who seeing more landing 
facilities on the road maps will turn more frequently to the use 
of the airplane for transportation. 


(C) Airport Aids: 


(1) Use of Road Equipment—The State Highway Commis- 
sioner is directed by law to cooperate with the Aeronautics De- 
partment and render all aid and assistance possible in their work. 
Further, a recent law authorizes the State Highway Commissioner 
to close roads in the vicinity of airports for a temporary period 
upon recommendation of the Board of Aeronautics. This latter 
provision, we believe, is going to make it possible to conduct air 
shows, dedications, etc., at a profit and help materially in reducing 
the cost of airport operation to communities. 

(2) Airport Directory—Periodic lists of all airports and air- 
port managers are published by the Aeronautics Board. Bulletins 
are also issued frequently noting the condition of all landing 
facilities. 

Drawings in detail of all airports and landing fields are now 
being prepared and will be issued without cost to all airplane 
owners. These drawings will be found in a booklet 5% inches by 
8% inches. Changes in the fields have been so frequent during re- 
cent years—due to new construction—that it has been felt desir- 
able to delay the publication of these drawings. 


(D) Weather Reporting Service: 


Starting in 1933, weather observers were appointed at four 
key points along our intrastate airway where federal observers 
were not located. One of these stations was at the General Motors 
proving ground where every modern weather instrument and a 
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trained observer were available. Reports were made available te 
the transport operators upon call. The cost of the telephone calls 
was paid for by the Aeronautics Department. Hydrogen balloon 
equipment, thermometer, barometer and anemometer were pro- 
vided at the other three stations established and the local airport 
manager trained in observation by the federal observers. Re- 
ports were rendered to airline operators by telephone at the ex- 
pense of the Aeronautics Department. Recently two of these sta- 
tions have been taken over by the Federal Bureau. 


(I) Educational Program: 


(1) Aviation Talks—The personnel of the Aeronautics Board 
has been called on very frequently for luncheon club and radio 
talks on aviation. Every opportunity is taken to secure such en- 
gagements. 

(2) Aviation Texts—In 1932, the Board began working with 
the Aviation Division of the Michigan Industrial Educational So- 
ciety in an effort to get more and more aviation subjects taught 
in the public schools. In cooperation with this society the Aero- 
nautic Board has published two booklets which have had nation 
wide circulation. The one book “Aviation Instruction in Public 
Schools” covers the subject very thoroughly and points out with 
detail just how aviation subjects can be worked into our present 
school curriculum without adding cost to the school for equipment 
or personnel, Specific examples are given for inclusion in mathe- 
matics courses, a selected list of books for outside reading in Eng- 
lish courses is given, and geography and social science courses are 
made more interesting by the inclusion of aviation subjects. 

The second booklet is a “Text on Model Plane Building.” 
This text is sufficiently complete so that a manual training instruc- 
tor can use it without difficulty in organizing and conducting suc- 
cessful model plane activity. 

The Board again in cooperation with the Industrial Educa- 
tional Society appealed to the editor of the physics book in most 
universal use in Michigan schools to bring his chapter on Aero- 
dynamics up to date. The result was that we were authorized to 
rewrite the entire chapter. This has been done and a revision of 
the physics book has been published and is now in use in nearly all 
Michigan schools with a modern digest of Aerodynamics and theory 
of flight included. 

(3) Model Plane Activity—Coincident with the publication 
of the model plane texts, the Aeronautics Board encouraged the 
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conduct of model plane contests in all larger communities and 
conducted the “State Annual Model Plane Contest” during the 
years of 1933 and 1934 in cooperation with the American Legion. 
lt was found impossible to give the time required for this contest 
this year and it was turned over to the Junior Birdmen of America 
organization. The contest is now an established annual affair and 
will be carried on either by the Junior Birdmen or such other 
organization as designated by the Aeronautics Board. 

(4) Aviation Ground Schools—By far the most interesting 
and productive educational activity of the Aeronautics Board has 
been the conduct during recent months of aviation ground schools 
under the Federal Emergency Relief Administration’s Education 
Program. 

Under this program, ground schools were established in over 
40 cities in the state with an enrollment in excess of 1900 adult 
students. Over 1200 texts were purchased by students attending 
these classes. Over 1100: have now graduated from the primary 
course and nearly all of these graduates are now taking the ad- 
vanced course in meteorology and navigation, Over 130 of these 
graduates are now actually taking flight instruction with a prospect 
of 200 additional flight students out of this group during the sum- 
mer. As a result, some 50 planes will be purchased, according to 
most recent reports from the instructors. 

Plans are being formulated to conduct these F. E. R. A. 
classes during the coming winter on even a larger scale than in the 
past. A national educational program including the ground school 
work will do more to make the nation air minded than any other 
single thing that could be done. 

A general description of this ground school course is as fol- 
lows: 

(a) Purpose—The intent of these aviation ground schools 
is to provide adults, over high school age, with a free course of 
instruction in aviation subjects. 

Many young business and professional men have been eager 
for some time to become better acquainted with aviation. The cost 
of a course of instruction, the unavailability of such courses in 
most communities and the time required to pursue such a course 
has prevented many individuals from more closely associating them- 
selves with the aviation industry. 

Millions of dollars have been expended under the several Fed- 
eral Work Relief Programs during the past year in improving ex- 
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isting airports and developing new landing fields. Many of these 
fields are not in use. 

Much publicity has gone out in recent years promising the pub- 
lic a cheap, light, safe and economical airplane. The demand ap- 
parently is not yet sufficient to warrant the production of such a 
plane, even though many thousands of individuals have indicated 
their casual interest in such a plane. ~* 

Fifty to one hundred thousand prospective airplane owners 
can be enrolled in the United States in F. E. R. A. Ground Schools 
if those now engaged in the aviation industry and school superin- 
tendents will cooperate and make available these courses to the 
business man and executive who is employed at somewhat better 
than the average wage. These men are all potential plane owners. 
Their demands will make the inexpensive plane a reality and put 
the thousands of airports over the country into productive use. 
Further, the production of these new aircraft will put thousands of 
trained mechanics and craftsmen that have long been unemployed 
to work at their trade and open the way for the healthy develop- 
ment of a new transportation industry. 

(b) Time, Place and Length of Course—These F. E, R. A. 
classes are held in the evenings in public school classrooms where 
there are blackboards, desks, chairs, heat, light and other conve- 
niences that are essential for the conduct of a successful course 
of instruction. 

Classes are held either two or three evenings a week as local 
conditions warrant. A total of thirty class periods is required to 
complete the course. 

(c) Instructors—Instructors are selected by the local super- 
intendent and approved by the local County Relief Administrator. 
If the instructor can be classified by the Administrator as a “needy 
unemployed” he is eligible for compensation for his duties at the 
rate of $1.00 per hour with $15.00 per week as the maximum. 
Instructors are paid only for time actually employed during the 
classroom period. 

Graduate aeronautical engineers are selected as instructors 
whenever possible. Those with practical flying and teaching ex- 
perience are given preference. 

(d) Course and Text—The most modern ground school text 
available has been selected for use in Michigan by an educational 
coordinating committee appointed by the Director of Education 
of the F. E.R. A. (The text, published by the Thompson Avia- 
tion Publishers, 221 Melbourne Street, Detroit, Michigan, has been 
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selected as the most desirable.) Other texts, if preferred by in- 
structors, must be approved by the Director of Education of the 
F. E.R. A. 

All students must provide themselves with the standard text. 
The cost of the preferred text is $5.00 and must be purchased 
through the instructor in order to take advantage of the reduced 
price. 

The course consists of instruction in the following subjects: 


1—Nomenclature. 

2—The Airplane. 
a—Wing Construction. 
b—Control System 
c—Rigging. 
d—Fuel System. 
e—Patching and Repairing. 
f—Materials. 

3—Theory of Flight. 

4—Aerodynamics. 

5—Stability. 

6—Aircraft Engines. 
a—lIgnition. 
b—Carburetion. 
c—Trouble Shooting. 

7—U. S. Department of Commerce Regulations. 

8—Air Traffic Rules. 

9—State Laws and Regulations. 


The work given in this course is such that any student com- 
pleting the course can pass the written examination required to 
qualify for any type of pilot’s license except the transport license. 
(The latter license examination includes questions on meteorology 
and navigation which are not included in this course.) 

A detailed outline of the course giving the subject matter to 
be covered at each class period has been prepared by the State 
Board of Aeronautics. 

Examination questions for all written examinations have also 
been prepared and must be used in all schools, 

(e) Method of Enrollment—Registration blanks have been 
supplied to all school superintendents by the Michigan Board of 
Aeronautics. These blanks when filed by applicant permit the 
instructor to classify his students into groups of approximately the 
same age and educational qualifications. Sixteen years is the mini- 
mum age. 

Ten is the minimum class. If more than thirty students are 
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enrolled it is recommended that the section be divided into two 
classes. 

Students enrolled in public schools or universities are not 
eligible for enrollment in F. E. R. A. courses. 

(5) Air Tours and Dedications—The State Department of 
Aeronautics has in the past years taken a very active part in the 
promotion and conduct of a State Air Tour. This tour has as one 
of its objectives the display of the latest type of aircraft to the 
communities visited and has the advantage also of taking the air- 
men into the northern resort areas, where we believe they will be- 
come interested and return from time to time. 

The Board of Aeronautics likewise has taken an active part 
in the conduct of airport dedications and air shows. It is the 
thought of the Board that unless such dedications and air shows are 
properly organized and conducted the good they will do will be of 
little value. 

(6) News Bulletin—Periodic news bulletins are issued to all 
airport managers, aviation schools, daily and weekly newspapers 
in the state, national aviation magazines, etc. These bulletins con- 
tain field condition information, notice of new fields under con- 
struction, time of operation of state airway beacons, aviation ground 
school activity, notice of airport dedications and air shows and 


general aviation information of interest to the public. 
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Appendix B 
STATE AVIATION PLAN FOR MICHIGAN 


MIcHIGAN BoaArp OF AERONAUTICS 
Lansing, Michigan 


A. CONSTRUCTION 


(1) Airports for 
(a) Airways 
(b) Hunting and Fishing Communities 
(c) Forest Patrol 
(d) All Communities 
(2) Navigation Facilities 
(a) Town Marking 
(b) Night Lighting 
(c) Radio Aids 
(3) Weather Reporting Service 
(a) Airways 
(b) Police and Conservation Posts 
(c) Miscellaneous 


B. LicENSING AND ENFORCEMENT 


(1) Airports and Managers 
(2) Aviation Schools and Instructors 
(3) Air Traffic and Airport Rules 


C. PRoMoTION 


News Releases and Bulletins 

Instruction in Public Schools 

Model Plane Building 

Air Tours and Exhibitions 

Publication of Maps 

Field Drawings 

Aerial Tourists 

Encouragement of Airport and Town Marking 
Aviation Lectures 


Airport Management 
Aviation Ground School 





Appendix C 


APPLICATION FORMS FOR VARIOUS LICENSES* 
(1) Airport Approval 
STATE OF MICHIGAN 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


APPLICATION FOR AIRPORT APPROVAL 


Location : 
Distance, Direction from city 
Highway to Location 
Description: 
Size (in feet) East and West............ North and South 
Surface Drainage 
Landing strips or runways 
Obstructions: (Describe fully) 


Marking and Identification: 
Name of Hangar of Airport Buildings 
Field Circle (Standard Size, 100 feet diameter, 4 ft. band) 
Lighting : 
Approach Lights 
Other Lighting 
Accommodations: 
Personnel for Servicing Hours Available 
Storage Rates Licensed Mechanics Available 
RA ATASE RTS NOOSE a5 5)5,05555 415 > rales ini ee OR REN Oe reese 
Specification-Fuel & Oil 
Price per gal. G 
Fire Equipment 
AEARSHOMATION SEO oOIEY 6:6: 5:s:6:0:01ete ors arsiereiererercrons neve BA 
Communication Equipment: 
Telephone Telegraph 
Meteorological Data: 


Weather Map & Display Board 

Nearest Weather Observer 
Remarks: 

Town Marking (Where Located) 

Other Information 


Make sketch of field on reverse side Signature 
showing dimensions, obstructions Capacity 
and show surrounding fields. Address 


APPLICATION Must BE ACCOMPANIED BY CERTIFIED CHECK OR 
MONEY ORDER IN THE AMOUNT OF $2.00. 





*Except in one instance, for purposes of illustration, the affidavit provisions 
have been omitted from these forms. 
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(2) Temporary Field License 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


APPLICATION FOR TEMPORARY FIELD LICENSE 


Name of City or Village 

Distance and Direction from City 
Name or Number of Highway 
Name of Owner or Lessee of Field 
Address 

Description: : 


hape 
Obstructions: (Describe Fully) 


Dates you wish to use Field 
Remarks and Other Information 


Signature 
Address 


INSTRUCTIONS FOR FILLING OUT APPLICATION: 


1. Make sketch on reverse side showing: Dimensions in feet; obstructions 
on and bordering the field; distances and direction to town; roads or highway 
leading to the field, and any other information that will assist in locating the 
field from the air or the ground. 

2. Answer every question fully. 

3. Application must be in this office at least three days prior to dates you 
wish to use the field. 

4. Applications must be accompanied by certified check or money order in 
the amount of $2.00 (NO CASH ACCEPTED). 


(3) Airport Manager’s Application 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


Address 
Airport 
Located at 


Owner or operator 
Address 


AFFIDAVIT 


being first duly sworn, upon his oath deposes 
and says that the foregoing statements are true of his own knowledge. 


Subscribed and sworn to before me this 
My commission expires 


Notary Public 
Send 2 photos showing head and shoulders. 


(4) Flight Instructor’s Rating 
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MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


Fiicut INstructor’s APPLICATION 


No. of license 
Have you read the Rules and Regulations of the Michigan Board of 
Aeronautics ? 


(5) Approved School Certificate 
MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 
APPLICATION FOR APPROVED SCHOOL CERTIFICATE 

Application No. 
GORtIGALEMINO). 656.5. So.cclsieoassns 
Inspector’s Action 
Inspector 


To the Board of Aeronautics: 
Application is hereby made for an Approved School Certificate as follows: 


Transport 

Limited Commercial 
Private 

Ground 


. Who is General Mgr. or Superintendent of School 


List of Persons financially interested in school (If officers show Titles) 


Have any of the above persons previously been engaged, interested in 
or employed by anyone engaged in the business of conducting a flying 
or ground school or both? If so where and when?...............e08: 


Has any of the persons shown under paragraph No. 5 ever been_in- 
volved in litigation relating to operation of an aircraft school. Give 
“LULL EY: EI] DS eee Nae Senin eM AN TSR COO OCT Oot Cue One 
Equipment : 

Name and location of Flying Field 
. Airplanes for Flight Instruction, Types and number of type available 


Classrooms, Number and size 
Airplanes available for ground course, types and number of each type 


available 
Engines available for ground course, types and number of each type 


available 
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. Night Flying Equipment. Describe. (Only required for Transport Fly- 
ing schools) Skncenwes 

. Parachutes, Number ANE CUNO. circa ces vc ice oosnceeacanuneniae wewuiecees 
Instructors: 
Number 06 (tiving: Eusttuctasgc s.6:6-055. 05 cars waceicsietieine’g wes wammcaenete 

. Names of ieee Instructors with the transport license ‘number of "each 


. Names of all Ground Instructors with the subjects they propose to 
teach 
Courses: 

. Number of Students enrolled in flying courses 
Number of Students enrolled in ground courses 


(6) Flying Club Approval 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


APPLICATION FOR Fty1nG CLusB APPROVAL 


. Name of Club 


Address 


. Name of Airport 
. Name of Manager or person in charge of Club 


. Parachutes, number and Type 
. Flight Instructors : 


- Number of Members in Club taking Plight Training 
i Number of Members not in Flight Training 


Instructions: Fill out on typewriter, answer all questions and attach the 
following— 
Outline of Club flying course 
Plan of Club operation 
Copy of Membership list 
Copy of Membership contract 


Application must be accompanied by certified check or money order for $3.00. 
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APPLICATION FORMS FOR RENEWAL OF VARIOUS LICENSES 
(1) Flight Instructor’s Certificate 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


APPLICATION FOR RENEWAL OF FLIGHT INSTRUCTOR’S CERTIFICATE 


Where do you wish to teach? (Name of School) 
What Airport? Location 
School License Number 
Airport License Number 
Havé you read the Rules and Regulations of the Michigan Board of 
Aeronautics? 
If operating independently of any school of aviation, the following ques- 
tions will be answered: 
Names of persons financially interested in your operation 
Number of students at time of this renewal application 
Number of students graduated since being licensed as a flight in- 
structor, who have secured their U. S. Dept. of Commerce License 


So PNOMAwSNe 


Has any of the students you have graduated failed to pass his 
S. Dept. of Commerce test? Give details: 


Have you or any of your students had an accident during the past 
year which resulted in injury to persons or major damage to air- 
craft? Give details 


Instructions : 

Applications must be accompanied by photographs in duplicate 14” square 
showing head and shoulders. 

All questions must be completely answered. 

Applications must be accompanied by a certified check or money order for 
$3.00. (No CAsH ACCEPTED). 

Application must be filled out with ink or on a typewriter. 

Please Answer the following: 


OOIOl OU OB 06060600000 
Color hair 
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INSPECTION FORMS 
(1) Landing Fields 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


LANDING FieLtp INSPECTION 


Name of Field 
Location 


Length, Width of Runways N-S 
N-E, S-W 


po ND wmspw ve 


Obstacles, Wightede: cc.cccc.c.ccinnccnsce cs Wind Direction Indicator 
Field Marker 

. Fire Equipment 
. First Aid Equipment 

Snow Equipment 
. Hangars, No. and Sizes 
L, Heist ob (Operators, GSCHOOIS.. CLC) a: 5.5.i0.0:s! sce.svs o:disrare si cvetarnisleaa sleiisiele seve owe 
. Name of Airport Manager 


ARG ORES BIN Ole 5 are 5.55250 cil oues ai Svs bibs BT 5c aL eN Gros lrg aera: Ric elev eros Sa ITE eo aE 3 
. Repair Facilities 
Specification Fuel 
. Lighting 
. Accommodations 
Transportation 
. Weather Information Equipment 
. Weather Maps and Display Board 
. Other Equipment 
: res al of Aviation Gasoline Vendor’s License. .............cccccccees 
etal 
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(2) Instructor’s Flight Test 


License No. 
Issued 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 

GRADING 
65 or Less, Failure 
65-70 Poor—Pass L. Gr. 
70-80 Below Average 
80-85 Average 
85-90 Above Average 
90-100 Exceptional 


Instructor’s Fiicut TEst 


Recommendation 


DOME iissbss's Ware a ehiele oeiale ein ele 
TRANSPORT No 

PLACE OF TEST NAME OF SCHOOL 
SHIP USED ENGINE USED 


1. (Solo) 180° Turn for Spot: 
Takeoff...Climb...Turns...Glide...Landing...Judgment... Grade... 


2. (Solo) 360° Turn for Spot: 
Takeoff...Climb...Turn...Glide...Landing... Judgment... Grade... 
3. (Solo) Spins Two Full Turns Each Direction: 
Left Spin...Start... Recovery... Point...Right...Start...Recovery... 
Grade... 
. Eights 30° at 800 Ft. Altitude Pylons 1200 Ft. 
Around Pylons..Skid..Slip...Nose Down...Nose Up...Feel...Grade... 
. Eights 70° at 1000 Ft. Altitude Pylons 1200 Ft. 
Around Pylons..Skid..Slip... Nose Down...Nose Up...Feel...Grade... 
. Vertical Power Turns. 720° at 1500 feet. 
Left Turns...Skid...Slip...Cross Controls...Coordinations...Grade... 


. Vertical Power Turns. 720° at 1500 feet. 
Right Turns...Skid...Slip...Cross Controls...Coordinations...Grade... 


. Maximum Climb and Stall. 
Wing Drop...Try to Spin?...Feel of Ship...Recovery... Grade... 
. Spiral From 2000 Feet to Landing on Spot. 
Bank...Glide...Feel...Approach...Judgment... 


. Check on the Applicants: 
Ability... Temperament...Patience...Alertness...Reaction... 
Interpretation of Maneuvers 
“4 to 9 to Be Flown With Inspector” 


REMARKS: 


Weitten Exam. .....<... 
Flight Test 
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(3) Schools, Clubs, Instructors 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


INsPEcTION REPorT OF AVIATION ScHoots, CLuBs AND INSTRUCTORS 


Location (Field) 

License Number 

Date of License Expiration 

Number and Type of Instruction Airplanes 
. Is Licensed Mechanic Employed 


PCRPNOAMAHSN— 


. Class Room Equipment 

. Types of Engines and Planes (Ground Schools) 

. Are Monthly Student Reports Being Rendered?...........ceceecccecees 
(Schools) Name and License Number of Instructors 

. Advertising Literature 

. Recommendations of Inspector 

, a gee of Operator of State Regulations and Activities of Air 
oar 


Inspector. 
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LICENSE FORMS 
(1) Landing Field License 
(Seal of State) 
License No 
STATE OF MICHIGAN 
MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 
LANDING FIELD LICENSE AUTHORIZATION 


Tuts Certiries, That the Landing Field described herein has been inspected 
and approved for use for commercial purposes. 


Name of Field 


Location 


Owner 
Unless sooner suspended or revoked this license becomes invalid not later 


W. B. MAYO 
CHAIRMAN. 


This license is not transferable and is void if altered in any manner. 
Display prominently at all times. 


(2) Flight Instructor’s License 





STATE OF MICHIGAN 
Dept. of Aeronautics 
FLIGHT INSTRUCTOR’S 
IDENTIFICATION 


This identification card, issued on the 
day of 








accompanies Flight Instructor’s License No. ........... 


Color Hair 
Color Eyes 








STATE OF MICHIGAN 
LICENSE NO. 





Dept. of Aeronautics 





Tus CERTIFIES 


Whose photograph and signature accompany this license is a 
FLIGHT INSTRUCTOR 
and is hereby granted permission to instruct student pilots in flying in 


licensed aircraft within the state of Michigan. 
Unless sooner suspended or revoked this license expires 


CHAIRMAN BD. OF AERONAUTICS 
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AIRCRAFT ACCIDENT FORM 


MICHIGAN BOARD OF AERONAUTICS 
Lansing, Michigan 


AIRCRAFT ACCIDENT REPORT 


Location 
Date: Cot this: repokt) sis isi6:0:ciieis sieesiers ae 


Place. date: atid’ hott: GE acclaehite < <.o5s6.6.6:c viesis dc eendaeine seeeccennesees se 
. Airplane: 

Mfg. trade name Type Engine 
Mfg. model Engine INO oj csciere icOwunnaewes oe 


Notes 

Owner Ot AtElanes 6 cisco cscasc caweosesecesiiueelwouacss Be roaacnenaeawacs 

Purchased from 

Blots MIN ARICS eiisis, s:dex0i0s sisi screens sere aio aie 

Age....Department of Commerce License No lass 

Ts pilot has no license, was he operating under letter of authority or 
unlicensed ? 

Passengers: Names 

Result of accident to pilot 

Result of accident to passengers 

Result.of accident tOaseplane:s.«:«:«:</<i0i0:s:01010/e:0's:0.c.0.evsisieverereie es acai crarayeictarelaereete 

Damage to private property or individuals 

Kind of flying engaged in: 

Carrying passengers Student instruction 

TOCA HIGHES) 5 55.6. 0:5:s:s:ssaiciernrose-e s aceite Cross-country....... sr aicreeracaieisiotereies 

IROGUNAR GINWAYS «5 sie:sis.s: 06. sis sisi @ oro.sisrs Carrying mail 

Pilot’s authority for flight 

. Does this accident involve any violation of the Air Commerce Regula- 

tions? 

. Weather conditions 

MASSER NC can ys cccr es exces or sta vata wroteon Hie evoskieear ose alee ee ornreer earn Shuitarauno wie waete 

Remarks 

. Account of accident (include a complete, accurate account of how acci- 

dent occurred, with causes in so far as can be determined) :........ dees 

Account of accident from witnesses.........sscseeeeees Ro auannen dances 


. Record of pilot: Approximate total flying time as pilot 
Types of aircraft flown 
EPEVIOUS: ACCIMCINES 6.6.5 6-oc 5c 6:6 6 cscs mesrnccs Re ewsiedNaiene aucune soleee 


Name and License No. of school employed by 

. Contributory cause, if any, on account of physical or mental condition 
of pilot 

. Technical data: 


What inspection was made prior to =o ag aie By WHOS. oo ccccsscus 

Was accident due either directly or indirectly to structural failure, or 
defect or improper functioning of the airplane or engine? Explain 
MEV CLO LREN 9) aaos 05: oveseinraverelecerorsioin ao dlsieieresa Br erarelorerercigie- save elajuialetetare eo ere eater mares 
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Had these defects been brought to the attention of proper authority?.... 


If so, when and h 
Was accident avoidable or due to the fault or neglect of anyone 


concerned? 
. Are questions in report correctly answered? 
obtain proper information before submitting report.) 


(Signature) 
Accident Investigating Inspector. 


Operator, f 


Inclosures: 
Photographs of wreck. 
Certificates of principal witnesses. 


Appendix H 


REPORT FORM FOR VIOLATION 


STATE DEPARTMENT OF AERONAUTICS 
Lansing, Michigan 


REPORT OF VIOLATION 


Name of pilot 


Address 
(Street) 


License number of pilot 
Identification mark or license number of plane 
Name of owner 


(Street) (Post office) (State) 
P1A0C OE WIGlAUION s 6:004'5s50 5 00% seit ie lovayova:aiwie oteroiplolpcorw eters ernleiarareia sis eanioreteeess 
Date of violation 
Sections of regulations violated 
WDERCHIDE MLO atIONS WaT Wd eball 2 <5: 0/6i52) 0 cies iercisie:siaiateleloirororeis eens cleo eee Ae 





LIMITATION OF AIRLINE PASSENGER 
LIABILITY* 


Saut N. RITTENBERGT 


I. INTRODUCTION. 


The air transport industry is at present in a similar position 
to that occupied by the railroad industry early in the last century. 
It is a new method of commercial intercourse, seeking to establish 
itself upon a firm financial foundation. One of the greatest ob- 
stacles to that end is contingent tort liability, for increased speed 
and mechanization of transportation have been consistently accom- 
panied by an increased capacity for accidents, Safety has been a 
less important consideration than the tapping of new markets by 
rapid extension of facilities. It is only natural that a new device 
or machine first be made to work before it be made to work safely 
—although the airlines of this country have made tremendous 
progress in increasing the safety of air travel. 

When the railroads faced the possibility of substantial tort 
liability and realized that it would take time to reduce travel risks 
to a minimum—a minimum which, at best, could never be absolute 
—it became essential to devise other than mechanical methods to 
avoid or limit that liability. The same problem now confronts 
the air transport industry. The obvious solution of the problem 
was, and still is, to shift the risks of travel, in whole or in part, 
from the shoulders of the transporter to those of the transported. 
The railroads attempted to do so by contract, and air carriers are 
doing the same thing now. 

It is the purpose of this study to determine whether such a 
method is legally feasible and, if not, what other methods may be 
employed to obtain the desired result. It will be necessary to ex- 
amine the rules developed in the railroad cases for they are being 
carried over to a considerable extent in cases involving aviation. 
From the railroad cases it will be apparent that the courts have 
frowned on the attempt to avoid or reduce liability to paying pas- 
sengers—with whom this study is primarily concerned. If it can 
be demonstrated that the reasons for the attitude taken in the rail- 
road cases are not compelling, it may be that courts can be induced 





*An individual study made in conjunction with the Arm Law INSTITUTE. 
+Mr. Rittenberg was graduated cum laude from Northwestern University 


School of Law in June, 1935. 
[365] 
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to look more leniently upon restriction of liability contracts in air 
passenger tickets. Finally, the legislative method remains open 
and will require examination. 

To thoroughly consider the subject of limiting airline liability, 
the liability for goods carried should be discussed. It is believed, 
however, that the factors applicable to passengers and goods are 
sufficiently distinct to allow a study of either alone. For reasons 
of space, this study then is concerned primarily with the question 
of avoiding or limiting liability for physical injuries to passengers, 
and it will be assumed that the airlines dealt with are common 
carriers of passengers.’ 


II. THe RattroaD Cases. 
Liability of Common Carriers of Passengers: 


There is a well-defined distinction in the law between the lia- 
bility of a common carrier of goods and a common carrier of pas- 
sengers.? As to goods, the liability is said to be that of an insurer, 
that is to say, it is absolute, except for acts of God and of the 
public enemy. As to passengers, the care required is not so great. 
To the obvious sneer that the law thinks more of property than 
of life, the answer given is that the carrier cannot control pas- 
sengers as it can chattels; the former are mobile, the latter im- 
mobile. The economic burden on the carrier would be too great 
if it were held to insurer liability as to passengers, who are not 
subject to complete control. The formulas used in the passenger 
cases vary from the ordinary prudent man instruction to some 
more varied statements, emphasizing the fact that defendant is a 
common carrier and must use some greater measure of caution, 
that its liability exceeds the usual mean. Thus some courts go 
to the extent of requiring an exercise of “extraordinary diligence” ;* 
or the degree of care to be used may “be measured by the dangers 
which attend the carriage, dictated by the utmost care and pru- 
dence of a very cautious person’ ;® or “it is liable for the utmost 





1. For liability to persons on the ground, see Kingsley ¢ Gates, ‘‘Liability 
to Persons and Property on the Ground,” 4 JOURNAL oF AIR LAW 515 (1933). 

This article also will not treat of avoiding liability by insurance, except 
incidentally; see Ball, “Compulsory Airplane Insurance,” 4 JOURNAL OF AIR 
Law 52 (1933). 

2. According to the Georgia court, “common carrier” refers only to com- 
mon carriers of goods, at common law: Central of Ga. Ry. v. Lippman, 110 Ga. 
665, 36 S. E. 202 (1900). This distinction in definition between “common 
carrier” and “common carrier of passengers” is well to keep in mind in reading 
the statutes, though most statutes include as common carriers both carriers 
of goods and of passengers. 

. — of Ga. Ry. v. Lippman, ibid. 


. Ibid. 
5. Smith v. New York Central Rd., 24 N. Y. 222 (1862), opinion of 
Wright, J. 





LIMITATION OF PASSENGER LIABILITY 367 


care and vigilance consistent with the character and mode of con- 
veyance, but it need not take every possible precaution.’ It is 
well settled that the same measure of liability extends to gratuitous, 
as to non-gratuitous passengers.’ The fact that a greater quantum 
of care is required in these cases than in ordinary tort situations, 
together with the old idea of degrees of negligence have caused 
many courts and legislatures to express the liability of common car- 
riers of passengers in terms of slight, ordinary and gross negli- 
gence, or wilful and wanton, or reckless, or criminally negligent 
conduct. Though many courts have repudiated this method of 
statement because of its cumbersomeness, and its practical ineffi- 
ciency for trial purposes,® many more still use it, and in some 
cases a difference in the rules concerning tort liability contracts 
results. In some cases, the degrees of negligence theory is re- 
pudiated as far as slight, ordinary and gross fault is concerned, 
but it is retained to the extent of distinguishing between ordinary 
and wilful or wanton wrongdoing ;’° here also a difference in the 
rules concerning exemption and limitation contracts may result, 


Description of the Railroad Cases: 


Whatever may be its method of expression, a stringent rule 
of liability exists against common carriers of passengers, and they 
have attempted to avoid it by contract. Though railroads were 
not, of course, the only kind of common carrier during the forma- 
tive period of the rules to be discussed, the overwhelming num- 
ber of cases are railroad cases, and emphasis will therefore be put 
on the problems of that particular industry. The situations in 
which attempts have been made to secure exemption from liability 
may conveniently be described as falling into two groups, in each 
of which the contracts assume somewhat common form. There 
are, (1) the cases of passengers for full fare and for reduced 
fare, passengers for consideration other than monetary," and 





6. Rogers v. Kennebec Steamboat Co., 86 Me. 261, 29 A. 1069 (1894). 
7. Ibid 


id. 
8. Walther v. Southern Pac. Co., 159 Cal. 769, 116 P. 51 (1911) ; Louisville 
¢ Nashville Rd. v. Brown, 186 Ky. 435, 217 S. W. 686 (1919); Missouri, K. 
¢ T. Ry. v. Zuber, 76 Okla. 146, 184 P. 452 (1919—the distinctions between 
degrees of negligence are inevitable). 

9. Railroad Co. v. Lockwood, 84 U. S. 357 (1873—in any case, the degree 
of negligence for which liability attaches is that which the situation demands, 
and should be called simply “negligence ;” different situations require different 
degrees of care); Griswold v. N. Y. & N. 'E. Rd , 53 oo 371, 4 A. 261 (1885) ; 
a R. I. & P. Ry. v. Hamler, aan Tl. 525, 74N . 705 (1905) ; Jacobus 

. & é: Ry., 20 Minn. 125 (1873). 
ior * New York Central v. Mohney, Pee U. S. 152, 40 S. Ct. 287 ab Ry 
McCree v. Davis, 280 Fed. 959 (C. C. A.—6, 1922); Chicago, mF. 
v. Hamler, cit. note 9. 

. For example, passes to employees to use in getting to their places of 
employment. Harris v. Puget Sound Elec. Ry., 52 Wash., 289, 100 P. 838 
(1909); Railway Co. v. Stevens, 95 U. S. 655 (1877—plaintiff inventor of a 
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gratuitous passengers. The method of attempted immunization in 
these three cases was simply to print on the ticket or pass a clause 
providing that the bearer agreed to assume the risk, and that the 
company should not be liable for injuries or death, however caused. 
The wording in the various cases differs, but the idea expressed is 
typical.** (2) The second group includes the carriage of drovers 
of livestock, caretakers of vegetables, etc., express messengers, Pull- 
man porters, news agents, and circus employees riding in their 
employers’ cars. In the drover and caretaker cases, the men are 
sent along to care for the chattels shipped; their passage is almost 
always denominated gratuitous, but most courts hold that considera- 
tion is given for them, not only by their fare being included in the 
freight rate, but also by their performance of services which the 
railroad would otherwise have to do.1* Express messengers are 
employees of the express companies, and ride and perform their 
duties in the express cars, Pullman porters, similarly, are em- 
ployees of the Pullman company, and perform their duties in cars 
owned by that company and leased to the railroads. News agents 
are employees of companies which usually have exclusive licenses 
to sell magazines, candy and the like articles on the trains. The 
circus cases are unique; circuses own their own cars in which to 
transport their equipment, animals and employees; the railroads 
merely supply the motive power for hauling the circus cars.** The 
exemption agreements in these six types of cases are very similar. 
Usually the parties enter a tripartite system of contracts. The rail- 
way company and the employer agree that the latter will hold the 
former harmless against any liability that it may incur as to the em- 
ployee because of negligence or otherwise. The employer and 
employee contract that the latter assumes all the risks of transpor- 
tation, ratifies any contracts between the employer and the carrier 
as to liability to him, and agrees to execute a release to the rail- 
way company, or agrees to reimburse his employer any sum which 
the latter may have to pay to the railway company if the carrier 
has to pay the employee.*® It is rare that the employee contracts 





ear-coupling device, given a pass to Montreal, where he was to demonstrate his 
invention). 

12. Many states require signatures, and the railroads usually also required 
that formality. Many states, also, construe the clause very strictly; thus in 
Mynard v. Syracuse, B. &€ N. Y. Rd., 71 N. Y. 180 (1877), the clause read 
“from all claims, demands, and liabilities of every kind whatsoever.” This 
was held not to include negligence ; ipsissimis verbis are required. 

18. New York is an exception to the general rule, holding as it does that 
drovers are free passengers. 

14. The relation between the carrier and the circus has been variously 
defined. It has been called a towage contract: Baltimore ¢ Ohio S. W. Ry. 
v. Voigt, 79 Fed. 561 (C. C. Ohio, 1897—dictum) ; and a lease of trackage rights 
one motive power: Clough v. Grand Trunk Ry., 155 Fed. 81 (C. C. A.—6, 
1 ). 

15. <A typical drover’s contract states that the shipper will indemnify and 
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directly with the carrier,’* though often the latter issues a pass to 
him, containing an exemption élause.2? 

Most of the situations just described can have little direct ap- 
plication to air transportation, It is not customary (if it has ever 
happened) for a caretaker to accompany freight shipped by air. 
Airlines furnish their own stewards and do not carry express mes- 
sengers. Nor, of course, do they tow circuses. Thus, only the 
passage for hire and the gratuitous cases are directly applicable. 
jut on the other hand, the exigencies of the discussion require a 
description of all these cases. The courts have not sharply dis- 
tinguished between all the situations; in other words, the rules with 
which we are concerned have been developed in all the railroad 
cases, aS a unit or, rather, as two units. Complete conception of 
the field and understanding of the rationalizations about to be 
examined could not be had without a knowledge of their factual 
background. 


Validity of Exemption From Liability Contracts: 


There is a respectable split of authority in regard to the 
validity of contractual exemptions and limitations of liability. The 
majority views are such as to admit of a logical classification of 





save harmless the carrier from all claims and liabilities of every kind by reason 
of personal injury sustained by the drover. The drover signs a “release” 
providing that he voluntarily, assumes all risks of injury, and releasing the 
carrier from all claims on account of such injuries. 

In a Pullman porter contract, the porter assumes all risks of accident, and 
releases the Pullman Company from all claims from liability on account of 
such injuries or death; he states his knowledge of the contract between his 
employer and the railroad wherein the former agrees to indemnify the latter 
against liability to himself, and he ratifies that contract, agreeing further to 
indemnify his employer against any liability to which it might be subject 
under such contract; and he releases the railroad from all claims for liability 
on account of his injury or death. 

16. An Indiana statute raised a difficult problem in this regard: §7082a 
(Burns, 1901), providing, inter alia, that contracts between employer and em- 
ployee to release third parties from liability for their negligence to the employee 
were void. The case involved a circus employee, who had entered the typica 
arrangement, but on trial set up the statute to avoid his contract with the circus. 
He had no contract with the railroad company. The court held that decedent 
by entering the employment “in a modified sense made himself a party to the 
contract [between the employer and the railroad]. So far as it was the 
decedent’s contract, it was with the railroad company.” It therefore did not 
fall within the terms of the statute: Cleveland, C. C. & St. L. Rd. v. Henry, 
170 Ind. 94, 83 N. E. 710 (1908). The holding is questionable. At the most, 
the decedent entered into a third party beneficiary contract with his employer, 
and it is that very type of contract that was condemned. 

17. Sometimes the arrangement is only bipartite. It may be, for example, 
only between the railroad and the employer. In such case, although the juris- 
diction would otherwise hold the exemption valid, it may be held to be of no 
effect in the particular controversy: Sager v. No. Pac. Ry., 166 Fed. 526 (C. C. 
Minn., 1908—employee is justified in assuming that his employer will protect 
his rights, in absence of notice of the exemption) ; Kansas City, M. & B. Rd. 
v. So. Ry. News Co., 151 Mo. 373, 52 S. W. 205 (1899—suit on the indemnity 
clause by the railroad; tacit assumption of liability to the news agent) ; 
Western Md. Ry. v. Shatzer, 142 Md. 274, 120 A. 840 (1923—same). Or the 
contract may be merely between the employer and the employee: Shannon’s 
Adm. v. Chesapeake ¢ Ohio Rd., 104 Va. 645, 52 S. E. 376 (1905—distinguishing 
Voight case, q.v. Appendix, Federal); Peterson v. Chicago, M. & St. P. Ry., 
119 Wis. 197, 96 N. W. 532 (19083—makes no difference; good third party 
beneficiary contract). 
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the fact situations into two groups. (1) In those cases in which 
the carrier is performing its duties as a common carrier (or to 
put it more graphically, where the passage is for a consideration), 
the majority forbid either exemption from or limitation of liability. 
In this class fall passengers for hire and for special consideration, 
drovers and caretakers. (2) In the second group of cases, the 
carrier steps outside of its character as a common carrier, it is 
said, and may thus, under the majority rule, contract as a private 
carrier. Ixemptions or limitations, therefore, as to express mes- 
scngers, Pullman porters, news agents, circus employees, and those 
travelling gratuitously are usually held valid. Thus if a case holds 
that an exemption on a ticket bought and paid for is void, it is a 
safe guess that the same jurisdiction will hold an exemption on a 
drover’s pass void. And if an exemption in an express messenger’s 
contract is held good, one in a porter’s contract will probably also 
be given effect. These statements are not always true, but in the 
great majority of jurisdictions, if the language and reasoning of 
the opinions can be trusted, the cases will work out in the way 


suggested.*® 
These rules have been settled for quite a long time. The lead- 
ing cases were decided in the middle of the last century, and al- 


most all of the other cases were adjudicated sometime before the 
end of that century or early in this one. It seems a musty task 
indeed to stir up problems long ago settled. But re-examination 
of old principles is sometimes very necessary, and becomes so now 
when they are being carried over into aeronautical law It may 
be said in advance that the old principles to be here examined are 
not wholly impeccable. 

The leading case is Railroad Company v. Lockwood.'® It in- 
volved an accident to a drover who was on the train by virtue of 
the ordinary drover’s exemption contract. This exemption the Su- 





18. For detailed treatment of each jurisdiction, see Appendix. Applying 
the rule of thumb suggested, I have reached the following count, which cannot 
be considered entirely accurate, but if liberal allowances are made, is approxi- 


mately so: 
Allowing Forbidding Doubt- 
Exemption Exemption 


Passengers for consideration 
Drovers and caretakers 
Gratuitous passengers 
Express messengers 
Porter, news agent, and circus employee 

The four states allowing exemptions as to paying passengers are Cali- 
fornia, Montana, Oklahoma, and South Dakota. The result, in these states, is 
dictated by statute, and in all of them, gross, wilful and wanton negligence are 
excluded from the statutory rule. This same reason also explains the drover 
and caretaker cases, except as to New York, which is the only jurisdiction 
holding a drover to be a gratuitous-passenger. 


19. 84 U. S. 357, at 378 (1873). 
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preme Court of the United States held void. After a lengthy view 
of the authorities, the court said: 


It is a favorite argument in the cases which favor the extension of the 
carrier’s right to contract for exemption from liability, that men must be 
permitted to make their own agreements, and that it is no concern of the pub- 
lic on what terms an individual chooses to have his goods carried . . . Is it 
true that the public interest is not affected by individual contracts of the kind 
referred to? Is not the whole business community affected by holding such 
contracts valid? If held valid the advantageous position of the companies 
exercising the business of common carriers is such that it places it in their 
power to change the law of common carriers in effect, by introducing new 
rules of obligation. 

The carrier and his customer do not stand on a footing of equality. The 
latter is only one individual in a million. He cannot afford to higgle or 
stand out and seek redress in the courts. His business will not admit such 
a course. He prefers, rather, to accept any bill of lading or sign any paper 
the carrier presents; often, indeed, without knowing what one or the other 
contains. In most cases, he has no alternative but to do this, or abandon his 
business. . . . The [carrier] business is mostly concentrated in a few 
powerful corporations, whose position in the body politic enables them to 
control it. They do, in fact, control it, and impose such conditions upon 
travel and transportation as they see fit, which the public is compelled to 
accept 

Contracts of common carriers, like those of persons occupying a fiduciary 
character, giving them a position in which they can take undue advantage 
of the persons with whom they contract, must rest upon their fairness and 
reasonableness. . . . But the proposition to allow a public carrier to abandon 
altogether his obligations to the public, and to stipulate for exemptions that 
are unreasonable and improper, amounting to an abdication of the essential 
duties of his employment, would never have been entertained by the sages of 
the law. . . . When they ask to be excused for negligence—an excuse so 
repugnant to the law of their foundation and to the public good—they have 
no longer any plea of justice or reason to support such a stipulation, but the 
contrary. 


The court did not exhaust all the reasons advanced in the 
decisions. A few more quotations will complete the picture. The 
following is found in Smith v. New York Central Rd.:?° 


The state is interested not only in the welfare, but in the safety of its 
citizens. To promote these ends is a leading object of government. Parties 
are left to make whatever contracts they please, provided no moral or legal 
obligation is thereby violated, or any public interest impaired; but when the 
effect or tendency of the contract is to impair such interest, it is contrary 
to public policy and void. Contracts in restraint of trade are void because 
they interfere with the welfare and convenience of the state; yet the state 
has a deeper interest in protecting the lives of its citizens. It has manifested 





20. 24 N. Y. 222, at 231 (1862). 
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this interest unmistakenly in respect to those who travel by railroads. Her 
policy, and the uniform policy of the law has been, in regard to the safety 
of the citizen who has recourse to this dangerous mode of travel, upon a 
road and by agencies over which he has no control to hold the carriers to 
the exercise of the utmost foresight even as to possible dangers, and the 
utmost prudence in guarding against them. This policy is dictated both by 
a desire to protect the citizen, and because the public is interested in his 
safety. . . . It is said that the passenger should be left to make whatever 
contract he pleases; but, in my judgment, the public having an interest in 
his safety, he has no right to absolve a railroad company to whom he com- 
mits his person from the discharge of those duties which the law has en- 
joined upon it in regard for the safety of men. [The effect of such con- 
tract,] if sustained, would obviously enable the carrier to avoid the duties 
which the law enjoins in regard to the safety of men, encourage negligence 
and fraud, and take away the motive of self-interest on the part of such 
carrier, which is perhaps the only one adequate to secure the highest degree 
of caution and vigilance. 


In Russell v. Pittsburg, C., C. & St. L. Rd.," the court said: 


The fundamental reason, however, for holding common carriers . 
liable for the results of their negligence, notwithstanding contracts exempt- 
ing them therefrom, is that the state has granted them privileges which they 
exercise for the benefit of the public; in return for these, the common car- 
rier impliedly undertakes to use due care and diligence in the transportation 
of both goods and passengers. This being a main inducement for the grant 
of its special rights, the carrier cannot by any special contract, rid itself of 
the burden of responsibility, which is one of the conditions of its creation. 

. In Cleveland etc. Ry. Co. v. Curran, 19 Ohio St. 1, at page 12, the 
court says: “It cannot be denied that pecuniary liability for negligence pro- 
motes care; and if public carriers in conducting their business can graduate 
their charges so as to discharge themse!ves from such liability, the direct 
effect will be to encourage negligence by diminishing the motives for dil- 
igence.” 


Finally, the summation made by a Massachusetts court is 
significant :?? 

The powerful and dangerous agencies usually employed, the absolute 
control of them which they have, the trust necessarily reposed in them, the 


compulsion which they might otherwise exercise, and the public nature of 
their service render the rule, we think, just and reasonable. 


It takes no argument to point out that bald assertions that ex- 
emptions are void because they are against public policy or are 
unfair and unreasonable can be readily dismissed from considera- 
tion. Obviously, the question to get at is why exemptions are 





21. 157 Ind. 305, at 309, 611 N. E. 678 (1901). 
22. Doyle v. Fitchburg Rd., 166 Mass. 492, 44 N. E. 611 (1896). 
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unreasonable and against public policy.2 The many ideas expressed 
in the quoted paragraphs can in essence be reduced to two: (1) 
though the passenger may not wish to take advantage of the duty 
required by law as to him, the state in its desire to preserve the 
lives and safety of its citizens, cannot permit any condition which 
might tend to result in the exercise of less care; (2) the shipper 
or passenger himself may want to hold the company to its legally 
required duty of care, and since the law gives him that right, the 
law should prevent the carrier from using its superior bargaining 
power to avoid its responsibility. Much is said, also, to the effect 
that the carrier cannot be allowed to evade the essential duties 
which are the condition of its existence. As an independent rea- 
son, unconnected with the two suggested, this one is not satisfying. 
In view of the fact that there are many instances in which parties 
may contract to do away with rights and duties secured by law in 
absence of contract, the question naturally arises: What is there 
in this situation which forbids such a contract? It is believed 
that this third idea finds meaning only in connection with the first 
thought expressed above. 


Critique of the Rules: 


(a) The State’s Interest in the Safety of Its Citizens—In re- 
spect to the first reason for forbidding exemptions from liability 
for negligence, it may be said in the beginning that political theory 
does not necessarily postulate that a state can forbid a citizen 
from disposing of his life as he wishes. A distinction must be 
drawn between the situation where a citizen is impelled by forces 
beyond his control to order his life in a way he does not wish, and 
the situation where he himself determines what to do with himself. 
The former case, for example, would exist where a person is 
forced to undertake a dangerous employment because the state 
of the labor market is such that he must take any job he can get 
in order to avoid the breadlines or starvation. In that situation, 
a state founded on the idea of democracy should have the duty of 
alleviating his lot to the greatest extent possible. But suppose, 
for example, that an adventurous soul wishes to explore the clouds 
in a rickety air crate of his own make and invention. Except for 
the purpose of protecting unsuspecting and innocent persons on 
the ground, need it be said that the state must act to save the 
adventurer’s own skin? Suicide is a crime only in a few states. 





23. To make the problem simpler, I am assuming without discussion that 
it is desirable to force common carriers to use the greatest practicable caution 
in transporting passengers. 
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tut this is not the place to go into the interesting questions sug- 
gested by political philosophy. Suffice it to say that there is enough 
doubt of the proposition that a person’s life belongs not to himself 
but to the state, to cast some doubt on the rest of the syllogism. 

The purely theoretical difficulty just dismissed would probably 
have little effect on courts or legislatures. But a practical ob- 
jection seriously disturbs the whole proposition. One of its prem- 
ises, we have seen, is that exemption from liability will reduce the 
care used by carriers. No longer being obliged to watch out for 
the lives and safety of its passengers, a care once imposed because 
of the existence of large contingent tort liability, nothing will force 
carriers to preserve that degree of prudence essential to the public 
welfare. Almost certainly, this deduction is purely a priori; the 
courts never mention statistics when they make the statement, but 
argue that the result, more accidents, must necessarily follow from 
the cause, release from the duty of exercising care. But certainly 
other factors may be operative which will preserve the desired 
degree of caution. In the first place, common carriers have com- 
petitors. Not only do railroad companies compete between them- 
selves, but also against the merchant marine, trucking concerns, 
private carriers and, now, airlines. A reputation for few mishaps, 
high efficiency, careful service, is a valuable aid in the struggle. 
Again, almost every accident of any serious nature results in de- 
struction of or injury to the carrier’s property. The consequent 
loss of its own assets is an inducement to do all that is possible 
to prevent such accidents. There are possibly other factors which 
might be mentioned. But it must be concluded that in absence of 
statistical proof that in states where exemptions are allowed there 
are more accidents, directly traceable to that fact, than in states 
where they are not allowed, or in absence of statistics showing a 
higher accident rate among private carriers (which everywhere 
are allowed to contract for exemptions) than among common car- 
riers, the premise is not without demerits. 

There is yet another reason for attacking the validity of the 
objection that the interest of the state in the lives of its citizens 
requires that nothing be done which might tend to endanger those 
lives. If the statement were true, it must necessarily be true for 
every case in which contract might endanger human life. Yet that 
is not the holding where the carrier is private. Nor is it the rule, 
in most states, in the cases of gratuitous passengers, express mes- 
sengers, Pullman porters, news agents and circus employees. It is 
true that many courts have rationalized these cases thus: that 
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the carrier, by doing something it is not by law required to do— 
that is, furnish free transportation, or tow circus trains or Pull- 
man cars, or furnish facilities to express companies—steps out 
of its character of a common carrier, and becomes for that pur- 
pose a private carrier. True, this reasoning would distinguish the 
passenger for consideration cases, but it does not answer the query: 
If life must be protected at all costs, why must it not be protected 
as well when the carrier is private as when it is public? 

It might be interesting to note just how the courts have ra- 
tionalized the cases in which they have allowed exemptions. In the 
free pass cases, it is frequently argued that since a common car- 
rier is under no duty to transport persons gratuitously, it can im- 
pose its own terms for the favor. There can be no issue of ‘in- 
equality of bargaining power, for the prospective guest is not bar- 
gaining, he is asking a favor. It is difficult to meet this proposition. 
Certainly it is an appealing argument to maintain that a person 
who accepts a gift should not protest or repudiate its conditions. 
True as this may be, many courts reply that the question is not 
one of morals but of the state’s interest, as parens patriae, in the 
lives of all of its citizens. If any court accepts this idea in any 
type of case, it is certainly inconsistent on its part to discard it 
merely because the passenger is carried free. Yet many are guilty 
of the inconsistency. Some have answered by saying that rail- 
roads do not carry so many free passengers that negligence is in- 
creased. But such an answer only begs the question; it admits 
that if many are carried, decreased care would result. There are 
examples of accidents to large excursion groups carried free. And 
further, there is no guaranty that equal diligence will be used in 
looking after a free passenger as in guarding one for hire. As 
a matter of fact, it is probably true that railroads are being as 
careful as possible whoever the passenger, but on other grounds 
than tort liability alone. Tort liability is not the only reason for 
diligence and prudence, though no doubt it is an important factor. 

Similar arguments are made in the express messenger, Pull- 
man porter, circus employee, and news agent cases. It is first 
pointed out that the relation of common carrier does not exist, for 
various reasons. Thus, it is said that the employee is not a pas- 
senger because he is not riding the trains to get from one place 
to another, but he is merely working on moving premises. Or it 
is argued that there is no duty on the railroad to deal with express 
companies, or Pullman companies and the rest; the presence of 
the duty to carry being essential to the status of a common carrier, 
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its absence allows the carrier to contract as a private individual. 
Or again, it is often said that there is no consideration to the rail- 
road for carrying porters or express messengers or news agents; 
the absence of consideration puts the employee in the position of a 
gratuitous passenger, whose exemption contract will be enforced. 
Here again, if the court accepts, in the passenger for hire cases, 
the idea that a person cannot dispose of his own life because of 
the interest of the state, it cannot be consistent in ignoring that 
interest, no matter how the person is rightfully on the train. 
There is a serious doubt, however, whether the employees, 
whose plight we are considering, do travel gratuitously. Only one 
court, New York, considers drovers gratuitous travellers. The 
others find a consideration in the service performed, a service 
otherwise devolving on the carrier, and on the rate paid for the 
shipment. It seems difficult to distinguish the other cases. As 
one court has quoted, “the voice is Jacob’s voice, but the hands are 
hands of Esau.”** There is no more duty to carry drovers than 
there is to carry Pullman porters. The reasoning for the distinc- 
tion is best summed up in the leading case, Baltimore & Ohio S. 
W. Ry. v. Voigt,?= an express messenger contract being the dis- 
puted point. The basis of that decision was that railroads are 
not common carriers of express companies,”® that, therefore, they 
are free to contract with such companies and may impose such 
terms as they desire. But it is submitted that the heart of the 
problem is ignored by such reasoning. The question is not as be- 
tween the carrier and the express company or the Pullman com- 
pany, but as between the carrier and the employee. Now it cannot 
be denied that though a carrier is under a duty to haul livestock, 
it is under no duty to carry drovers to care for the stock. Yet, 
it is said, when the drover is carried he is travelling for a con- 
sideration. Similarly, it would seem, the carrier is under no duty 
to transport men to look after express matter or Pullman sleepers ; 
yet when it does carry them, they perform duties which the railroad 
would otherwise have to do through its own servants. The duty 
to perform those services arises out of the contract with the ex- 
press or Pullman company. It may be argued that without the 
contract there would be no obligation on the railroad to perform 
those services, and that all the conditions of performance are 
settled at once by the agreement; in other words, the contract does 
not first create an obligation to perform services, which after- 





24. Carter v. So. Pe, 100 S. C. 403, 84 S. E. 999 (1914). 
25. 176 U. S. 498, 20 S. Ct. 385 (1900). 
26. Hapress Cases, 117 U. S. 1, 6 S. Ct. 542 (1886). 





LIMITATION OF PASSENGER LIABILITY 377 


wards the railroad may surrender for consideration. But equally 
well can it be said that other things being equal, a railroad need 
not hold itself out as a carrier of livestock or other classes of 
freight. It may confine its business to the carriage of passengers. 
Yet once the duty to perform is accepted, either by holding out or 
by contract, when the burden is shifted to someone else in exchange 
for transportation, the transportation is for consideration. 

Furthermore, it is said in the drovers’ cases, that the passage 
fare is included in the fare paid for hauling the freight. It may 
with equal reason be said that the price paid for the privilege ot 
sending express, or hauling Pullman cars, or having an exclusive 
news agency, or shipping circuses includes fare for the individuals 
as well as the chattels. That these individuals are carried by the 
railroad as a private carrier may be true, but the point is this: the 
drover also is in that position. The railroad is under no duty to 
transport a drover as drover. Yet the courts are almost unanimous 
in condemning exemptions in that case. 

It seems, then, that the first reason relied on by the courts is 
not without fault. It is not entirely clear, theoretically, that the 
state can validly interfere with a citizen’s own desires as to his 


safety. Nor is it entirely clear that the care exercised by the car- 
rier will be decreased if its tort liability for injuries to its pas- 
sengers is removed. Again, it is difficult to explain why the courts 
feel more concerned for the safety of one class of passengers than 
that of another. The reasons for the distinction are not convincing. 


(b) Unequal Bargaining Power—There remains to be con- 
sidered the second reason advanced for refusing exemptions in the 
case of passengers for hire, that is to say, to prevent railroad com- 
panies from using their superior bargaining power to avoid their 
legal responsibilities. It must be admitted that this is a more con- 
vincing argument than the one just discussed, but it is open to one 
objection. At the time it was first formulated, and for some time 
afterward, railroad rates were not regulated by public bodies. It 
was quite true, therefore, that carriers could charge what they 
pleased and on what conditions they pleased, limited only by eco- 
nomic laws of competition, monopoly price and the like. That 
situation is now materially changed; rates are now under govern- 
ment supervision, and the shipper need never fear being forced to 
pay an exorbitant charge if he refuses to accept the risk of trans- 
portation accidents. It is submitted that this fact almost completely 
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undermines the reason so forcefully advanced in the Lockwood 
case. Cessante ratione legis, cessat lex.** 


Limitation of Liability: 


Up to this point, discussion has been directed towards the 
reasons for refusing validity to exemptions from liability for neg- 
ligence. But conceding that to allow complete exemption from lia- 
bility for tort would tend to decrease care and increase accidents, 
and conceding that even though rates are no longer solely within 
the carriers’ discretion, the railroads could still enforce harsh 
bargains of exempted liability for lower fares, we are faced with 
another alternative. Would it be possible to /imit liability to some 
reasonable figure, in return for some rate consideration or special 
privilege? 

One form of limitation may be dismissed with just a mention. 
It is well settled, even in jurisdictions that allow complete exemp- 
tions from wilful and wanton wrongdoing. Those courts would 
say also that gross negligence is excluded. Whatever the prac- 
tical difference between these kinds of tort and ordinary negligence 
may or may not be, the distinction exists in theory.”® 





27. The “bargaining power’ idea suggests another digression into the 
decisions allowing exemptions in the express messenger, Pullman porter, news 
agent and circus employee cases. I have discussed previously the theory that 
exemptions in these cases are valid because the railroad acts as a private 
carrier. Another reason advanced in those decisions starts from the proposition 
that where bargaining power is unequal, it is unreasonable to allow the stronger 
party to exempt itself from its legal responsibilities. But in these situations, 
it is argued, bargaining power is equal. The express companies and the Pullman 
Company are large corporations, fully capable of caring for their own interests 
in negotiating with the railroads. To a lesser degree is this true of circus com- 
panies and news agencies, but even these are on stronger ground than the ordi- 
nary shipper. Out of their negotiations, therefore, will no doubt emerge agree- 
ments fair to both sides. The worker, voluntarily entering his employment, under 
no compulsion to choose the particular job, accepts these fair agreements with 
eyes open, as a man of common sense and experience. The most surprising 
thing about such obtuse reasoning is the fact of its almost blind acceptance 
even in recent years. No doubt, the first premise is true; the railroad and the 
employer are bargaining on equal terms. But our interest, for the present, 
is with the person who is to be carried in this dangerous instrumentality upon 
whose owners the law imposes the greatest measure of care, a standard owing 
equally to everyone rightfully aboard. It is a matter of common knowledge 
that economic theorists of the last century continually propounded the untruth 
that one worker can and should bargain singly with one employer. That is the 
basis of the reasoning of the Voight case, and that is its fault. The worker 
is in just as weak a position to bargain as is the shipper, and in the absence 
of collective action has had usually to accept without objection such terms of 
employment as were offered him. If unequal bargaining power drives the courts 
to protect the shipper against undesired exemptions, so also should it have led 
them to protect the employee. 


_ 28. Another type of partial exemption, earliest expressed in the New 
York cases, may be mentioned. It is that, except in the case of passengers 
for hire, a person can exempt himself from the malicious wrong or gross 
negligence of his servants. Only two other jurisdictions have favored that rule, 
Connecticut (Griswold v. N. Y. & N._E. Rd., 53 Conn. 371, 4 A. 261 (1885)), 
and New Jersey (Kinney v. Central Rd. of N. J., 32 N. J. L. 407 (1868)), on 
the grounds that the doctrine of respondeat superior is not based on natural 
justice, but is merely a legal fiction, which should, therefore, be open to 
rejection by freely contracting parties, and that a master could not be morally 
culpable for the morally culpable acts of his servants. The doctrine has been 
repudiated (Railroad Co. v. Lockwood, cit. note 9; Illinois Central Rd. v. Read, 
37 Ill. 485 (1865); Gulf, C. € S. F. Ry. v. McGown, 65 Tex. 640 (1886) on the 
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The type of limitation in which a specific sum is named be- 
forehand as the maximum recovery to be allowed deserves more 
careful study. But two railroad cases directly on point could be 
found, and neither was well considered. In one, a drover’s pass 
limiting liability to one thousand dollars was involved, and in the 
other there was a free pass with the same sum as the maximum. 
In both cases, the contracts were held void, in one because of 
statute,?® in the other because of previous decisions, which, how- 
ever, were all exemption cases.*° Dicta in one other case are 
similarly opposed to the practice.*t In favor of allowing limita- 
tion can be found only some vague language in a Montana case,*? 
and the holding of a New York case that if consideration, in the 
form of reduced fare, is given, exemptions will be allowed.** 

In states which allow exemptions, it is almost certain that, a 
fortiori, limitations would also be allowed. And it is also quite 
certain that where exemptions are not allowed, limitations will 
not be. And yet if the reasons for refusing validity for exemp- 
tions are considered, it is quite possible to remove limitations from 
their scope, so long as the amount named is a reasonably large 
sum. If the maximum is a sizeable figure, the financial induce- 
ment for exercising care, so strongly relied on by the courts, is 
still present. Thus the sum found in the cases mentioned above, 
one thousand dollars, is comparatively small, and it is conceivable 
that the carrier would rather gamble against contingent tort lia- 
bility than install expensive safety devices. But a figure of ten or 
fifteen thousand dollars, in addition to the possibility that one acci- 
dent may produce many fatalities, would probably induce a great 
measure of caution indeed. Secondly, it would seem that if a 
maximum rate with unlimited liability, approved by the state com- 
mission, were accompanied by an offer of a reduced rate with 
limited liability, there would be little to object to as far as “bar- 
gaining power” is concerned. The customer would be forced into 
nothing, but would be given a clear choice between two reasonable 
opportunities. 


III. Tue Rute anp AERONAUTICAL Law. 


Despite easily raised objections, the rule forbidding a com- 





ground that a corporation can act only through its agents, and that, therefore, 
if exemptions are allowed, the corporation would escape any responsibility. 

29. Chicago, R. I. € P. Ry. v. Posten, 59 Kan. 449, 53 P. 465 (1898); 
see Appendix. 

30. Wentz v. Chicago, ¢€ Q. Ry., 259 Mo. 450, 168 S. W. ge! (1914). 
seat Feldschnieder v. hiotions M. & St. P., 122 Wis. 423, 99 N. W. 1034 
32. Miley v. No. Pac. Pe Mont, 51, 108 P. 5 me : ~~ Appendix. 

33. Anderson v. Erie ry ;'223 N . ee 277, 119 N. E. 557 (1918). 
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mon carrier to enter into contracts exempting itself from liability 
for negligence to its passengers is strongly entrenched in this 
country. And, if recent cases are accurate prophets, the rule will 
be applied to air transport companies, They are common carriers; 
the rule developed for one type of common carrier should apply 
to all, runs the argument.** But the matter is not so simple. The 
rule is not based on entirely firm ground, and there are reasons 
for urging that it be not extended to the field of air law. 


Motive for Reducing Airline Tort Liability: 


The most compelling motive for urging the abandonment of 
the rule is an economic one. Aviation corporations are not in a 
strong financial position. They probably could not exist and de- 
velop as they should without government subsidies of some sort: 
direct grants in Europe, mail revenues in this country. Capital is 
not quickly drawn into the field because of the large risk involved. 
One of the most uncertain of these risks is tort liability. One 
accident might easily give rise to damages running into six figures, 
not only because of the number of people killed or injured, but 
also because of large jury verdicts. The res ipsa loquitur formula, 
and the difficulty of proving just how an accident did happen may 
often result in large verdicts where no actionable negligence ex- 
ists.*> And not only are people injured, but relatively fragile 
planes may be utterly demolished in almost unpreventible accidents. 
Again, the industry is yet just beginning to grow, and has not, 
therefore, the resources which create stability. Invention and im- 
provement make obsolescence and amortization rapid, and the ex- 
pense of continual rebuilding and improvement must be enormous. 
Operation costs are high: the best materials must be used, the 
personnel must be highly trained and command, as a consequence, 
high wages. An important item is the fact that payloads are com- 
paratively small, While one engine can haul a large number of 
cars, one plane can carry only a certain quantity of freight or 
number of people; any excess must be sent by another plane, at the 
same cost as the first.** It can be seen that it is of vital importance 
to the industry to reduce these costs if possible. If some method, 
both fair to the public and beneficial to the air carrier, for re- 
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ducing tort liability can be found, the law should encourage that 
solution. 


Exemption or Limitation: 


It would seem that total exemption from liability is not that 
solution. It is not fair to the passenger to ask him to bear the 
total burden which, if fault lies in some measure at the basis of 
tort responsibility, properly belongs to another. However bene- 
ficial financially it may be to the carrier to escape the cost of in- 
juries, we must not lose sight of the fact that the individual harmed 
may be equally or even more unable to bear the loss than the 
company. Again, the overwhelming tradition of American law 
opposes such exemptions. It would be extremely difficult to induce 
courts or legislatures to adopt it. 


Limitation, rather than complete exemption, seems to be the 
ideal solution.*7 More persuasive arguments for it could be made 
to the courts, probably, than for exemption. Consider, for ex- 
ample, the theory which is one of the two bases for the rule against 
exemptions, that the interest of the state in the citizens’ lives pre- 
cludes the allowance of any factor to exist that might result in 
decreased care. It has already been pointed out that even as to 
complete exemptions the argument is not thoroughly convincing, 
and that it is less so in the case of limitation of liability. Finan- 
cial responsibility of a substantial degree would probably provide 
just as complete a motive of self-interest as unlimited responsi- 
bility. It may be pointed out here that there is yet another reason 
for doubting the validity of the safety theory. It has always been 
held that common carriers can insure themselves, and thus relieve 
themselves from liability.** The courts, in these cases, have rec- 
ognized other motives that induce care. For example, the desire 
to reduce premium expense causes the company to carry less in- 
surance and increase its vigilance. And the better record the 
carrier has for skill and prudence, the less will be its premium 
rates. In view of these cases, it could not be argued that the ex- 
istence of limited liability would allow air transport companies 
to insure and tend to reduce the prudent conduct of their business. 





37. Excluding insurance from consideration; see note 1. It has been sug- 
gested that limitation of liability alone would not be enough, because the cumu- 
lative liability from one accident might be large enough to embarrass the com- 
pany materially; Kaftal, op. cit. note 37. He suggests compulsory insurance 
up to a certain limit, with a total exemption to the carrier. But if the carrier 
is allowed to set a maximum liability, it can easily insure for that amount, 
and thus obtain the same result. O’Ryan, op. cit. note 36, makes the same 
Suggestion as Kaftal. 
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Not only would financial responsibility produce such vigilance 
in the case of air carriers, but other factors exist that tend strongly 
to the same end. It has already been pointed out that they are 
present in the case of railroads. The drive of competition, the 
desire for business success, and the necessity of preserving ex: 
pensive machinery are sufficient incentive for the corporation’s di- 
rectors to take precautions, and the lower rank servants of the 
corporation are urged to caution by their need of remaining em- 
ployed, by fear for their own skins, and even by common hu- 
manity.*® Even more are these considerations applicable to air 
carriers. Public confidence in the safety of air travel is small 
now; accidents diminish it still more. One accident can probably 
nullify large and expensive advertising campaigns. To increase 
their volume of business, air carriers must increase their safety. 
Again, aircraft and their equipment are not only expensive, but 
also are relatively fragile. Little can be salvaged after a serious 
accident. Comparatively speaking, these companies are not finan- 
cially strong, as it is, and they must take every precaution to pre- 
serve the physical assets in which they have invested.*° Finally, 
the self-interest of the pilots, mechanics and the like must be very 
great. Not only their positions but their very lives are threatened 
to a greater extent than those of railroad employees. These fac- 
tors, together with the financial burden of even limited liability 
should allay all fears of the possibility that care will decrease with 
decreased tort responsibility. 

In this connection, another reason for distinguishing air car- 
riers from other kinds of common carriers becomes apparent and 
significant. The physical distinction between them itself raises a 
problem in the case of the former not present in the others. The 
fact that what goes up must come down creates an extra hazard 
in the air carrier industry. To this it might be said, “Even more 
reason for requiring greater care by every possible means.” But 
the fact is overlooked that there always remains, at least at the 
present time, a possibility of something going wrong, something 
that even an extremely cautious mechanic could not discover or 
forestall. To other types of transport devices, such small troubles 
present no problem. They can limp along to the next station, or 
even stop where they are for repairs. But in the case of airplanes, 
this is usually impossible. The craft must land at once, with the 
dangerous possibility of crashing. It may be said that where all 
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possible care is used, there would be no tort liability anyway. But 
the instructions which tell the jury that the greatest possible cau- 
tion must be used, the application of the res ipsa loquitur formula, 
and the technical ignorance of juries and courts may often result 
in verdicts even in the cases where the carrier could do nothing 
more to protect its passengers. Finally, the as yet irreducible 
minimum of risk is well recognized by passengers, and if they 
voluntarily travel by air because of its comfort, speed or novelty, 
they should be willing to take part of the financial risk of accident. 
To promote air commerce, the law should recognize its problems, 
and cast its rules accordingly. 

Nor does the “unequal bargaining power” idea necessarily 
inilitate against the adoption of limited liability into aeronautical 
law. It is true that air transport companies are not yet subject 
to government rate regulation. But even so, the rationalization 
adduced in the Lockwood case is hardly applicable to these com- 
panies today, if for no other, at least for one compelling reason— 
the presence of competition, Air carriers cannot dominate trans- 
portation, as could the railroads in the last century and the early 
part of this one. Trucks, ships, and railroads compete with air- 
craft, and rates must be fixed, to some extent, accordingly. The 
only case in which the compulsion, feared by the courts, can be 
exercised, is the situation where speed is essential. But mere speed 
is probably not the only reason for travelling by air, and if it is a 
reason it must be paid for, under our economic system. Rates, 
however, are no doubt fixed with other factors also in view, and, 
being common carriers, the company could not raise its fare in the 
particular instance when it knew that the particular passenger 
was in special need of rapid transportation. Accepting for the 
moment, however, the argument that by its control of speedy car- 
riage the company had superior bargaining power, we are not faced 
with an impasse in attempting to limit liability. It is still possible 
to give the passenger an option between unlimited liability at a 
fixed, non-exorbitant rate, and limited liability at a lower fare. 
And if neither choice suits him, he can travel more cheaply by 
other means of transportation. 


Is Liability Limitation Possible? 


(1) By Contract— 


(a) The Cases—If limited liability, then, is a reasonable 
method of cutting down the expense of accidents, fair to the pas- 
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senger and beneficial to the carrier, the problem of adoption re- 
mains. How can such limitation be made legal? The method 
now being tried is that of private contract. Since such contracts 
will be tested in the courts, the emphasis, in analyzing the method, 
must be placed on the question: what attitude will the courts take 
to such contracts? No wild guess is necessary; there are already 
cases on point.4! Several types of contract are in use, and four 
typical ones have already been held invalid. One of these con- 
tained an absolute exemption clause ;*? another attempted to limit 
liability to $10,000.4* The objection to both was that a common 
carrier cannot compel a passenger to release liability for negli- 
gence. This same objection proved fatal to a contract which set 
out three fares, each fare carrying with it a certain maximum lia- 
bility ; since no choice of unlimited liability was allowed, the con- 
tract was held void.“* It must be noted that the case so holding 
was in New York, where exemptions for reduced fare are al- 
lowed.*® In that state, therefore, the following ticket would probably 
be good: “This is a Class A ticket. The fare under a Class A ticket 
is lower than under a Class B ticket. In consideration of said 
reduced fare, the passenger agrees that the Company shall in no 
event be liable to said passenger, his heirs or representatives, for 
injury or damage to said passenger in an excess of $25,000.”** 
A possible objection to its efficacy is that it does not, in so many 
words, include negligence as a type of harm for which liability 
is limited. Some courts would construe the language that strictly.” 
Another type of ticket, not expressly exempting from or limiting 
liability, is designed to reduce the measure of care ordinarily im- 
posed on a common carrier. It provides that the company is not 
a common carrier, but is liable merely for negligence, and that 
the mere occurrence of an accident shall not be considered evi- 
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dence of negligence. This attempt to contract away a legal status 
was early nullified.4® That holding throws some doubt on the 
practical value of a provision in the proposed uniform air pas- 
senger ticket: ‘“. . . if I am accepted as a passenger, I volun- 
tarily assume the ordinary risks of air transportation and stipulate 
that the company or companies represented herein shall not be 
responsible save for its or their own neglect of duty... .”4° This 
provision has correctly been criticized; since a common carrier 
must exercise the highest possible care, there seem to be no “or- 
dinary risks” which a passenger can assume.°° The company would 
not be liable in any event for extraordinary risks. 

It is apparent that all the contracts of any practical effect 
have already been held bad, but one, and that one would be con- 
sidered valid probably only in one state, if at all. In other words, 
the tradition and authority of the railroad cases are too strong to 
be overcome in the courts. Whatever faults may be pointed out 
in their reasoning, the decisions are too well fixed, the rules are 
too well settled to be revised to any extent now. And there is no 
indication that different rules will be fixed for the air cases. There 
are other disadvantages in trying to work piecemeal through the 
courts. One of these is the confusion that arises out of conflict 
of laws problems. A good deal of air transportation is interstate, 
and in the absence of federal law, state rules control. Different 
states may probably have different rules, and since the extent of 
liability will be determined by the fortuitous circumstance of the 
geographical location of the accident, it will be practically as diff- 
cult to provide beforehand for meeting that liability as it is now. 

(b) Conflict of Laws—In general, the courts have developed 
three rules for determining the validity of contracts in the conflict 
of laws: place of making, place of performance, and place con- 
templated by the parties. But the particular situation here is even 
more complicated by the fact that tort, as well as contract, is in- 
volved. The usual rule is that the place of injury determines what 
tort law applies. To these possibilities may be added a fifth: if 
the law sought to be applied is contrary to the public policy of the 
forum, it will not be enforced. The interaction of these various 
methods of settling the problem causes great confusion.* 
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The easiest case is that in which the contract is made in one 
state, to be completely performed there, and the accident happens 
there. Suit is then brought in some other state. All of the various 
formulas are satisfied by the former jurisdiction: place of mak- 
ing of the contract, place of performance, probably the place in- 
tended by the parties, place of injury. The courts have found no 
difficulty in applying the law of that jurisdiction.5? The case 
should likewise be easy in which, although the contract is made 
in one state, both complete performance and the injury occur else- 
where, in other words, where the place of making the contract is 
disassociated entirely from its performance. It may be difficult in 
such a case to determine which law should govern as between 
that of the start or completion of performance or that of injury, 
but it would seem that the purely fortuitous circumstance that the 
ticket was bought in a certain place should not be considered. Yet 
the majority of the court, in Oceanic Steam Navigation Co. v. 
Corcoran,** held that federal law governed a contract of carriage 
from Canada to England, the ticket having been bought in Boston. 
The court relied on the territorial theory of conflict of laws: 
since the contract where made was void, it must necessarily be 
void at all places and for all purposes. It also relied on the Ken- 
sington,** a Supreme Court case, in which in respect fo a ticket 
issued in Belgium for transportation to this country, it was held 
that Belgian law would not be applied because of the public policy 
of the United States against exemptions.®*> But in that case, per- 
formance was to be partly in the United States, and the court 
probably had reference to that fact. 

More difficult cases are those in which part of the perform- 
ance is to take place in the state where the contract is made. When 
the injury also occurs in the state of contracting, the court has 
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little difficulty in applying the law of that state.°* Supposing the 
contract to have been made in State A, the injury to have occurred 
in State B, and the suit to have been brought in State A, the latter 
jurisdiction, again, will probably apply its own law, though it could 
easily use that of State B, conforming to the rule as to torts.* 
But the case is more difficult where, in the same situation, suit is 
brought in State B rather than State A. In some of the decisions, 
the law of the forum was applied,®® but on different theories: 
one court looked to the tort rule of place of injury; another looked 
to the contract rule of place of making, but thought that public 
policy precluded that state’s law from being applied; another 
looked to the “intention” of the parties, presuming that the con- 
tract was intended to have effect rather than be void; a fourth 
relied on the place of performance formula. Other courts have 
applied the law of State A.*® Finally, assuming the same fact 
situation, suit may be brought in State C. At least one possibility 
should be easy to eliminate in a case of that nature: the internal 
law of the forum should not be involved. Yet the problem of 
choosing between States A and B has divided the courts.%° These 
cases well show the confusion that varying state rules, both as to 
conflict of laws and as to internal law, result in, a confusion and 
uncertainty that would remain if limitation of aircraft liability 
by private contract is attempted. 

As a final objection to attaining limited liability through pri- 
vate contract and court action, there should be mentioned a psy- 
chological factor. Air transport companies have trouble enough 
in persuading the public that air travel is safe. They could hardly 
emphasize that fact in advertising and then ask the passenger to 
bear part of the financial risk of his trip. It might make him re- 
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pent of his hardiness. At least, that seems to be the attitude 
of many of those connected with the industry.® 

(2) Legislation—It would seem, therefore, that because the 
common law rule is so well established that it will be very diffi- 
cult, if not impossible, to get the courts to apply different rules 
to air carriers, because of the uncertainty arising from varying 
state rules and the conflict of laws, and finally because of the psy- 
chological disadvantage of arranging for limited liability by indi- 
vidual stipulation, the method of contract and court-made rule is 
not the best means of reaching the desired end. The only other is 
legislation, both by the federal government and by uniform state 
action. The process may take time, but so also would the piece- 
meal method of judicial legislation. It would probably be easier 
to induce legislatures in the various jurisdictions to act than courts, 
especially now when uniform state aviation laws are being adopted. 
The resulting desirable uniformity is obvious. And finally, the 
psychological factor would be absent, since the passenger’s atten- 
tion would not have to be directed to the dangers of flight in the 
graphic way in which it is when he is asked to relieve the carrier 
from part of its liability. Precedent is not lacking for such an 
act. The Alarine Limitation of Liability Act,®* passed by Congress 
in 1851, was the result of one of the very factors discussed here 
as to air carriers, that is to say, the weak financial position of the 
industry and the need of attracting capital to it. That Act pro- 
vides that the liability of the owner of a vessel be limited, in cer- 
tain instances, to the amount or value of the interest of the owner 
in the vessel. This would hardly be fair in the case of aircraft, 
because the value of one plane would not be sufficient to give 
the passenger much of a recovery, Even under the Marine Act, 
be it noted, if the ship is totally lost, the owner is not liable at all.* 
A fortiori, an act which merely seeks to limit liability to a named 
amount should not be objected to by ihe Federal Congress. The 
consideration that in their early history, railroads were aided by 
huge and valuable land grants should also not be lost sight of. 
Finally, the government has expressed itself in favor of limited 
liability by its adherence to the Warsaw Convention. 

Constitutional provisions in five states will prevent any such 
law from being passed. A typical article reads: “No law shall 
be enacted in this state limiting the amount of damages to be re- 
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covered for causing the death or injury of any person.”® In 
four more, no statute limiting liability for death can be passed, 
but their constitutions say nothing of limitation of liability for 
injuries not resulting in death.°* The constitution of one state 
provides that corporations engaged in transportation for hire are 
common carriers, and are liable as such, and that they shall not 
make any contracts relieving themselves from any of that liability 
as to passengers.®** It is an open question whether this provision 
would be construed to prevent legislation limiting liability. Nine 
states have statutes forbidding common carriers to exempt them- 
selves from liability.°* It may be difficult to get their legislatures 
to pass a statute allowing limitation to a maximum sum, Four 
states have similar statutes, which, however, are limited to gross 
negligence, fraud, or wilful wrong.®® Nineteen states have adopted 
that section of the Uniform State Aeronautical Act which reads: 
“The liability of the operator of an aircraft carrying passengers, 
for injury to or death of such passengers, shall be determined by 
the rules of law applicable to torts on land arising out of similar 
relationships.”*° Pennsylvania has a statute to the same effect. Ii 
is doubtful that the public policy declared by this provision would 
present much more of an obstacle to the passage of the proposed 
act than the common law rules as to railroad transportation now in 
force in these states. On the other hand, some states have already 
begun to legislate in respect to limitation of liability of aircraft 
owners. Thus California has a statute doing away with liability 
for injury to gratuitous passengers except for intoxication or wil- 
iul wrong. Maryland has a statute very similar to the Federal 
Marine Act discussed above, limiting liability of the owner of air- 
craft in interstate commerce to the amount of his interest in the 
value of the plane and its freight. Four states limit liability to a 
specified sum,"? and only two provide for unlimited liability for 
negligence expressly in the case of aircraft.?? Finally, it should 
be noted that fifteen states have set a maximum limit of recovery 
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in their death by wrongful act statutes.** In those states, how- 
ever, a Statute is still desirable to cover the case of injury not 
resulting in death. With the precedent of the limitation in the 
death acts, it should not be difficult to urge the adoption of the 
same thing in an injury by aircraft statute.** If allowances are 
made for duplications in the lists just given, it is apparent that 
no grave statutory or constitutional provisions stand in the way 
of the statute being proposed in most of the states. There is no 
tradition in federal legislation against it; in fact, the Marine 
Limitation of Liability Act and the Warsaw Convention are pre- 
cedents in its favor. A federal act would cover most commercial 
flying, and the small number of states which could not or would 
not pass the statute would not materially affect the situation.” 

There would be little doubt of the constitutionality of such a 
statute, especially if it is limited to prospective accidents, as far 
as due process of law is concerned. The Supreme Court of the 


United States has said: 


A person has no property, no vested interest, in any rule of the common 
law. That is only one of the forms of municipal law, and is no more sacred 
than any other. Rights of property which have been created by the common 
law cannot be taken away without due process; but the law itself, as a rule 
of conduct, may be changed at the will . . . of the legislature, unless pre- 
vented by constitutional limitations. Indeed, the great office of statutes is 
to remedy defects in the common law as they are developed, and to adapt it 
to the changes of time and circumstances.7 


Following this reasoning, workmen’s compensation’? and em- 
ployers’ liability acts** have been held valid. And in answer to 
the attempted distinction that those statutes augment, and do not 
diminish liability, the Supreme Court held that the distinction was 
one without a difference.”® 





73. $12,500—Wisconsin; $10,000—Connecticut, Illinois, eof Kansas, 
Missouri, New Hampshire, Oregon, South Dakota, Virginia, and West Virginia; 
$500-$10,000—Massachusetts ; $7500—Minnesota ; '$7000—New Hampshire; $5000 
—Colorado and ‘Maine. 

74. Several of the states having limitations on recovery for death are 
among those listed in previous notes. Thus Kansas, Massachusetts, Missouri, 
Virginia and Wisconsin are found listed in note 68, ‘South Dakota in note 69, 
Indiana, Minnesota, Missouri, South Dakota and Wisconsin in note 70, and 
Connecticut in note 72. 

75. In at least one of them, New York, a properly worded contract will 
accomplish the same end, as was pointed out above. 

6. Second Employers’ Lability Cases, 223 U. S. 50, 32 S. Ct. 169 (1912). 

77. New York Central v. White, 243 U. S. 188, 37 S. Ct. 247 (1916—no 
objection that amount recoverable may be curtailed; ‘no person has a vested 
interest ” any rule of law "); Mountain Timber Co. v. Washington, 243 
U. S. 219, 37 S. Ct. 260 (1917—not a deprivation of trial by jury). 

78. yn note 76. 

79. Martin v. Pittsburgh € Lake Erie Rd., 203 U. S. 284, 27 S. Ct. 100 
(1906). There is an old Pennsylvania case in which a statute limiting liability 
of railroads to passengers to $3000 was held void: Thirteenth & Fifteenth St. 
Ry. v. Boudrou, 92 Pa. St. 475 (1880). The decision seemed to rely on consti- 
tutional provisions that for every injury to the person, he shall have a remedy; 
the court apparently construed “remedy” to mean the full amount of the 
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IV. Conciusion. 


In determining whether to limit the liability of air carriers, 
two interests must be balanced. On the one hand is that of the 
individual carried, that he remain unharmed by the negligence of 
the carrier, and that reparation in damages be made for any harm 
caused by such negligence. On the other hand is the social interest 
in the development of transportation by air. Sacrifice on both sides 
should be made, and if a method can be found by which sacrifice 
will not be too great, so much the better. It is believed that limi- 
tation of liability admirably fits the situation. A substantial sum 
will fairly compensate the passenger for his injury or his family 
for his death. At the same time, the fact that liability cannot 
exceed a maximum not only will reduce high contingent financial 
loss, but will allow insurance to be carried at reasonable rates, 
This also will react to the benefit of the passenger in the form of 
more certain recovery at smaller cost. The following statute is 
suggested : 


In any action hereafter brought to recover damages for the injury or 
death of any passenger of a common carrier by air [in interstate or foreign 
commerce], caused by the negligence of such common carrier or its servants, 
the damages shall not exceed the sum of ten thousand dollars.8° 


Appendix 


Key: A. Rules, by States, as to Exemption from and Limitation 
of Liability for Negligence in Railroad and Marine cases. 


B. Law Relating to Exemption from and Limitation of Lia- 
bility of Aircraft Owners and Operators. 


C. Death by Wrongful Act Statutes. 
Constitutional Provisions. 
Citation to Statute. 
Elements To Be Considered in Measuring Damages. 
Limitation On Amount Recoverable. 
Miscellaneous Statutes.? 





pecuniary damage sustained. Two judges dissented. A case in the lower 
courts on which the court relied had held the statute invalid on the same 
ground, but had also pointed out ae an express constitutional provision 
prohibited it: Central Rd. of N:; J. Cook, 1 W. N. C. 319. a Barnett, 
“Statutory Limitation of Tort Liability,” 12 Ore. Law Rev. 109 (1923). 

80. The bracketed words are, of course, for the Federal statute. Ten 
thousand dollars has been suggested merely because it is the sum found in most 
death by wrongful act statutes. The air lines themselves have gone as high as 
$25,000: see Allen, op. cit. note 40. 


1. Cross-references between divisions A, B, and C have been omitted. To 
obtain an accurate picture of the law of any particular state, therefore each 
division should be examined. Thus, if the Death Act has a limitation on the 
amount recoverable, that fact would bear on the liability of aircraft owners. 
Similarly, a constitutional provision prohibiting any law limiting the Hability of 
common carriers would be applicable to air transport companies. 





392 JOURNAL OF AIR LAW 


ALABAMA 


Cc. 1. None. 
2. Alabama Code (Michie, 1928), §§5695, 5696. 
3. “. . . such damages as the jury may assess.” 


ARIZONA 


B. Revised Code of Arizona (Struckmeyer, 1928, Supp.), §§1752z32, 175z33: 
Provides that pilots and their employers be responsible for damage 
to persons caused by negligent operation of aircraft by such pilots; 
and that the liability of the owner of one aircraft to the owner of 
another aircraft, or to aeronauts or passengers on either aircraft, 
for damages caused by collision on land or in the air, shall be 
determined by the rules of law applicable to torts on land. 


C. 1. Article II, § 31: “No law shall be enacted in this state limiting 
the amount of damages to be recovered for causing the death or 
injury of any person.” 

2. Revised Code of Ariz. (Struckmeyer, 1928), §§944, 946. 
3. “. . . the jury shall give such damages as they deem fair and just.” 


ARKANSAS 


A. Constitution of Arkansas, Art. XVII, §12: “AIl railroads which are 
now or may be hereafter built and operated, either in whole or in 
part, in this State shall be responsible for all damages to persons 
and property, under such regulations as may be prescribed by the 
General Assembly.” 

Digest of Statutes (Crawford and Moses, 1921), §8562: Pursuant to 
Art. XVII, §12 of the Constitution, provides that railroads be 
liable for all damages to persons or property. 

St. Louis, 1. M. & St. Ry. Co. v. Pitcock, 82 Ark. 441, 101 S. W. 725 
(1907) ; no exemption allowed either as to pay or free passengers. 


C. 1. Article V, §32: “No act of the General Assembly shall limit the 
amount to be recovered for injuries resulting in death, or for 
injuries to persons or property.” 

2. Digest of Statutes (Crawford & Moses, 1921), §§1074, 1075. 
3. Fair and just compensation, with reference to the pecuniary in- 
juries resulting to the wife and next of kin. 


CALIFORNIA 


A. Civil Code (Deering, 1931), §2174: The obligations of a common 
carrier cannot be limited by general notice on its part, but may be 
by special contract. [“Common carrier” includes carrier of per- 
sons: §2168.] 

Same, §2175: “A common carrier caanot be exonerated, by any agree- 
ment made in anticipation thereof, from liability for the gross 
negligence, fraud or willful wrong of himself or his servants.” 

Walther v. Southern Pacific Rd. Co., 159 Cal. 769, 116 P. 51 (1911): 
Secs. 2174 and 2175 (supra) apply to free as well as pay passengers; 
exemption from liability for negligence allowed, but not for wanton, 
willful or gross negligence. 


B. California Statutes (1933), Ch. 438, p. 1135: Provides that no free 
guest of or joint adventurer with an airman, “nor shall any other 
person have” a right of action for damages for injury or death 
during flight, unless the accident resulted from the intoxication or 
wilful wrong of the pilot. [The quoted words probably refer only 
to the death by wrongful act beneficiaries of the deceased person.] 

Civil Code (Deering, 1931), §1714%4: Provides that owners of “motor 
vehicles” be responsible for injury or death of persons caused by 
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negligent operation of the vehicles by persons operating them with 
the permission, express or implied, of the owners. If the relation 
between owner and driver is not that of master-servant or principal- 
agent, liability is limited to $5000 for one person and $10,000 for 
more than one. 

If “motor vehicles” be construed to include aircraft, a possible 
construction, the section could apply to air transport companies, but 
since in such case the imputed negligence would probably always 
arise through the relationship of master and servant, the liability 
would be unlimited. 


. None. 
. Code of Civil Procedure (Deering, 1931), §§375, 376. 
. Such damages as under all the circumstances of the case may be 


just. 


COLORADO 
A. Compiled Laws (1921), §6302: Provides that when a person shall die 


from any injury caused by the negligence or criminal intent of the 
driver or person in charge of a train, coach “or other public con- 
veyance,” the employer shall be liable for every person so killed 
in a sum of between $3000 and $5000. 


Denver & R. G. R. R. Co. v. Whan, 39 Colo. 230, 89 P.'39 (1907) : 


Pullman porter case: exemption valid. The language of the case 
restricts the holding to the situation where the injured person is 
not a “passenger,” for example, probably, express messenger and 
news agent cases. There are dicta to the effect that the exemption 
would be invalid as to passengers for hire. No guess should be 
hazarded as to free passengers. 


None. 


2. Compiled Laws (1921), §§6303, 6304. 


3. 
4, 


Such damages as are fair and just, with reference to the necessary 
injury to the surviving parties who are beneficiaries under the act. 


Not exceeding five thousand dollars. 


CONNECTICUT 
A. Griswold v. N. Y. & N. E. Rd. Co., 53 Conn. 371, 4 A. 261 (1885): 


news agent case. (1) no exemption as to passenger for hire allow- 
able; (2) exemption allowable as to free passenger, both as to 
ordinary and gross negligence. 


B. General Statutes (Revision of 1930), §3077: Provides that pilots and 


their employers be responsible for damage to persons caused by 
negligent operation of aircraft by such pilots. 


None. 


. General Statutes (Revision of 1930), §5987. 


Just damages. 


. Not exceeding ten thousand dollars. 


DELAWARE 
A. Flinn v. Phil. W. & B. Ry. Co., 1 Houst. 649 (1858—drover’s pass) : 


no exemption allowable. 


Perry v. Phil. B. & W. Ry. Co., 1 Boyce 399, 77 A. 725 (1910—express 


messenger): (1) exemption allowable; (2) exemption good de- 
fense in suit under death by wrongful act statute. Though the 
cases are not clearly to this effect, it may be said that the exemp- 
tion is good as against free, but not as against pay passengers. 
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Cc. 1. None. 
2. Revised Statutes (1915), §4155. 
3. Damages for the death and loss occasioned by it. 


FLORIDA 
A. Compiled General Laws (1927), §7051: “A railroad company shall be 
liable for any damage done to persons . . . by the running of the 


locomotives, or cars or other machinery of such company, or for 
damage done by any person in the employ and service of such 
company, unless the company shall make it appear that their agents 
have exercised all ordinary and reasonable care and diligence 


Eubanks v. Southern Ry. Co., 244 Fed. 891 (D. C., Fla., 1917—Pullman 
porter): the statute (supra) merely declares the railroad’s com- 
mon law liability, and does not inhibit the right to contract as to 
liability. The exemption here is valid. 

There are no Florida state cases on point; the authority of this 
case, therefore, is doubtful. 


C. 1. None. 
2. Compiled General Laws (1927), §§7047, 7048. 
3. Such damages as may have been sustained by the persons entitled 


to sue by reason of the death. 


GEORGIA 


A. Georgia Code (1933), 94-702: Provides that where a person is injured 
by the negligence or improper conduct of a railroad company or 
its servants, the company shall be liable notwithstanding any by- 
laws, rules, regulations, or notices limiting its liability. ; 

In Central of Ga. Ry. Co. v. Lipman, 110 Ga. 665, 36 S. E. 202 (1900), 
it was held that a carrier of passengers for hire cannot exempt 
itself from liability for its negligence. Defendant relied on a sec- 
tion of the Code (2276, Code of 1895) prohibiting limitation of 
liability by notice, but allowing it by express contract. The court 
held that, in view of the common law definition of “common car- 
rier,” which was carried into the Code (§§2263, 2264, Code of 
1895), the section referred only to carriers of goods. The statute 
set out supra was not mentioned in the opinion, though it was 
passed in 1855 (Acts 1855-6, p. 155). In Wright v. Central of Ga. 
Ry., 18 Ga. A. 290, 89 S. E. 457 (1916), an exemption in a free 
pass was invalidated, under orders of the Railroad Commission 
7 5 that such passes be governed by the Federal Hepburn Act 

q. v.). 
B. Georgia Code (1933), Ch. 11-107: Similar to Arizona §175z33. 


Cc. 1. None. 
2. Georgia Code (1933), Ch. 105-1302, 1306, 1307. 
3. The full value of the life of the decedent. 
4. None 


IDAHO 


B. Session Laws (1931), Ch. 100, §6: The liability of the owner of one 
aircraft to the owner of another aircraft, or to aeronauts or pas- 
sengers on either aircraft, for damage caused by collision on land 
or in the air, shall be determined by the rules of law applicable 
to torts on land. 

Cc. 1. None. 

2. Idaho Code Ann. (1932), Ch. 5-310, 311. 
3. Such damages as under all the circumstances of the case may be 
just. 
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ILLINOIS 
A. No exemption is allowable as against a passenger for hire, either for 


Cc. 


ordinary or gross negligence. As to free passenger, express mes- 
senger, and Pullman porter cases, exemption is valid, both as to 
ordinary and gross negligence, but (possibly) not as to wilful 
wrongs. 


The Illinois rule evolved slowly. The first case (JIl. Cent. Rd. v. Read, 


li 
Z 
3 


4. 


37 Ill. 485 (1865) involved a free pass; the court held the exemp- 
tion valid as to ordinary, but not as to gross negligence or wilful 
wrong. In Arnold v. Ill. Cent. Rd., 83 Ill. 273 (1876), plaintiff 
had purchased a ticket for passage on a freight train. The court 
held the exemption good as to ordinary negligence, but not as to 
gross negligence or wilful wrong. But in J/l. Cent. Rd. v. Beebe, 
174 Ill. 13, 50 N. E. 1019 (1898), a case involving a drover’s pass, 
which the court held to be a ticket for consideration, the Arnold 
case was overruled, and the exemption was held bad, both as to 
ordinary and gross negligence, where the passage was not gratui- 
tous. Although the particular case was governed by Iowa law, 
the contract having been executed and was to be partly performed 
there, the Illinois rule was nevertheless laid down. It is note- 
worthy, that the Arnold case was not attempted to be distinguished 
on its facts, as was possible, dealing, as it did, with passage on a 
freight, instead of a passenger train. The Beebe case is still law 
in Illinois. In Blank v. Ill. Cent. Rd., 182 Ill. 332, (1899), an 
express messenger case, the court reaffirmed its view that an exemp- 
tion is valid in a free passage case. This view was further re- 
affirmed, both as to ordinary and gross negligence, in Chicago, R. I. 
& Pac. v. Hamler, 215 Ill. 525, 74 N. E. 705 (1905), a Pullman 
porter case, the court relying on Blank v. Illinois Cent. The court 
there did away with the distinction between degrees of negligence 
in Illinois, but retained the distinction between negligence and 
wilful or intentional wrong. There is a possibility, therefore, that 
exemptions from wilful wrong, even in free passage cases, will be 
considered void. 


None. 
Revised Statutes (Smith-Hurd, 1933), Ch. 70, §§1, 2. 


Such damages as are a fair and just compensation with reference 
to the pecuniary injuries resulting to the beneficiaries. 


Not to exceed ten thousand dollars. 


INDIANA 
A. Burns’ Indiana Statutes Ann. (1933), 55-1001: Provides that no com- 


pany operating public passenger conveyances shall issue any tickets 
containing any clause limiting or abridging its liability, unless the 
clause be printed in nonpareil type or larger, but that this act shall 
not be construed to change the law as to its right so to limit or 
abridge its liability. 


Same, 55-1008: Nor shall §1001 apply to special, half-fare, or ex- 


cursion tickets. 


The Indiana rule is well settled that as to a passenger for hire, no 


exemption is valid, but as to all others, exemptions are valid. In 
the first passenger case, Indiana Cent. Ry. v. Mundy, 21 Ind. 48 
(1863), the court intimated that it would not classify degrees of 
negligence, and the later decisions have not done so. In that case 
(caretaker’s pass), the court approved an intruction that there 
would be no liability, because of the exemption, for any negligence, 
unless it was “wilfully gross.” But this holding was overruled 
in Ohio & Miss. Rd. v. Selby, 47 Ind. 471 (1874), a drover’s pass 
case (same holding: Louisville, N. & C. Ry. v. Faylor, 126 Ind. 
126, 25 N. E. 869 (1890)). But exemptions were held valid in 
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Louisville, N. A. & C. Ry. v. Keefer, 146 Ind. 21, 44 N. E. 796 
(1896—express messenger); Russell v. Pittsburgh, C.C. & St. E. 
Rd., 157 Ind. 305, 61 N. E. 678 (1901—Pullman porter; reaffirmed 
invalidity of exemption as to pay passenger) ; Payne v. Terre Haute 
& I. Ry., 157 Ind. 616, 61 N. E. 422 (1902—free pass) ; and Cleve- 
land, C. C. & St. L. Rd. v. Henry, 170 Ind. 94, 83 N. E. 710 (1908— 
circus employee). 


B. Burns’ Indiana Statutes Ann. (1933), 14-106: The liability of the 


owner of one aircraft to the owner of another aircraft, or to aero- 
nauts or passengers on either aircraft, for damage caused by col- 
lision on land or in the air, shall be determined by the rules of 
law applicable to torts on land. 


. None. 

. Burns’ Ind. Statutes Ann. (1933), 2-404. 

. No statement. 

. Not to exceed ten thousand dollars. If decedent leaves no widow, 
widower, or dependent children or next of kin, recovery is lim- 
ited to $850 in certain proportions for certain enumerated ex- 
penses. 


IOWA 


A. 


Cc. 


Code of Iowa (1931), §8042: Prohibits railroad companies to exempt 
themselves from their liability as carriers of passengers by any 
contract, receipt, rule or regulation. 

Rose v. Des Moines Valley Rd. Co., 39 Ia. 246 (1874): the statute 
(supra) applies to free passengers, as well as to passengers for 
hire. A Federal court applied the statute in an express messenger 
case: O’Brien v. Cht. & N. W. Ry. Co., 116 Fed. 502 (C. C. Ia., 
1902). 


- Code of Iowa (1931), §8043: Prohibits any corporation or person 


engaged in transporting persons for hire to exempt themselves 
from their liability as such carriers by any contract, receipt, rule 
or regulation. 

1. None. 

2. Code of Ta. (1931), §§10957, 11920. 


KANSAS 
A. Revised Statutes Ann. (1923), 66-173: No railroad company shall be 


permitted, except as otherwise provided by regulation or order of 
the commission, to change or limit its common law liability as a 
common carrier. 

Same, 66-234: Provides that railroads be liable for all damage done 
to person or property by their negligence. 

Same, 66-240: Provides that no common carrier shall attempt to 
exempt itself from liability by any contract, rule, regulation or 
device. 

Chicago, R. I. & P. Ry. v. Posten, 59 Kan, 449, 53 P. 465 (1898): a 
provision in a drover’s pass limiting liability to $1000 is invalid, 
under the statute (supra). 

Sewell v. Atchison, T. & S. F. Ry., 78 Kan. 1, 96 P. 1007 (1908): 
exemption from liability for negligence against express messenger 
is valid. The court did not even consider the statute involved in 
the Posten case, which had not been repealed. Nevertheless, the 
rule of the Sewell case probably applies to free passage and 
Pullman porter cases. The correctness of the decision is doubtful, 
in view of the statute. 


. None. 
2. Revised Statutes Ann. (1923), 60-3203. 
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3. No statement. 
4. Not to exceed ten thousand dollars. 


KENTUCKY 
A. Constitution of Kentucky, §196: No common carrier shall be per- 
mitted to contract for relief from its common law liability. 
Louisville & National Rd. v. Brown, 186 Ky. 435, 217 S. W. 686 (1919 
—free pass) ; the constitutional provisions do not apply to the case 
of a free pass. But a railroad cannot exempt itself from liability 
for gross negligence. The court expressly refused to decide as to 
exemption from ordinary negligence in free pass case. The rule 
of this case seems to violate the intent of the constitutional pro- 
visions cited herein. 


. Section 241: “Whenever the death of a person shall result from 
an injury inflicted by negligence or wrongful act, then, in every 
such case, damages may be recovered for such death, from the 
corporations and persons so causing the same.” 

. Carroll’s Kentucky Statutes (1930) §6. 

. Punitive damages may be recovered where the wrongful act was 

wilful or grossly negligent. 

. None. 

. Constitution, §54: “The general assembly shall have no power to 

limit the amount to be recovered for injuries resulting in death, 
or for injuries to person or property.” 


LOUISIANA 
A. Higgins v. New Orleans, M. & C. Rd. Co., 28 La. Ann. 133 (1876— 
news agent): exemption from loss caused by negligence is valid, 
but not as to loss caused by fraudulent, wilful, or reckless mis- 
conduct. Whether this rule applies to passenger for hire, quaere. 


B. General Statutes (Dart, 1932), §§1, 2, 4: Provide that every com- 
pany carrying person for hire by air execute an indemnity bond 
with a surety company authorized to do business in the state in 
favor of any person who may be injured by the operation of the 
aircraft, or for his beneficiaries under the survival statute, the 
amount to be $15,000 for the first plane, and $1000 more for each 
additional plane. 


. None. 

. Civil Code (Dart, 1932), §2315. 

. Damages suffered both by the deceased and the survivors men- 
tioned in the Act. 


MAINE 
A. Rogers v. Kennebec Steamboat Co., 86 Me. 261, 29 A. 1069 (1894—free 
pass; ship) : exemption as to free passengers is allowable. But it 
is not valid as to passengers for hire: Buckley v. Bangor & A. Rd. 
Co., 113 Me. 164, 93 A. 65 (1915—caretaker) ; Miller v. Me. Central 
Ry., 125 Me. 338, 133 A. 907 (1926—caretaker). 


C. 1. None. 
2. Revised Statutes (1930), Ch. 101, §§9, 10. 


3. Such damages as may be fair and just with reference to the 
pecuniary injuries resulting to the beneficiaries. 


4. Not to exceed five thousand dollars. 


MARYLAND 
A. Exemption as to passenger for hire is invalid, but as to express mes- 
sengers, Pullman porters, circus employees, etc., it is valid: West- 
ern Md. Ry. Co. v. Shatzer, 142 Md. 274, 120 A. 840 (1923). 
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B. Ann. Code of Md. (Bagby, 1924, Supp.), Art. 1A, §6: The liability 
of the owner of one aircraft to the owner of another aircraft, or 
to aeronauts or passengers on either aircraft, for damage caused 
by collision on land or in the air, shall be determined by the rules 
of law applicable to torts on land. 

Laws of Md. (1931), Ch. 403, §40: Provides that the liability of the 
owner of aircraft engaged in interstate commerce for any loss in- 
curred without his privity or knowledge be limited to the amount 
or value of his interest in the aircraft “and her freight then pend- 
ing.” [This Act is copied from U. S. Code, Title 46, §183 (q. v.) 
and may receive the construction, as that section has, that it applies 
to injuries to passengers. But the surrounding sections of the 
chapter are all directed towards the carriage of goods, and since 
the working of this one is not entirely clear, the doctrine of 
noscitur a sociis may be applied to limit it to the carriage of 
goods. ] 


Cc. 1. None. 
2. Annotated Code (Bagby, 1924), Art. 67, §§1, 2. 
3. Such damages as may be proportioned to the injury resulting to 
the beneficiaries. 


MASSACHUSETTS 


A. General Laws of Mass. (1932), Ch. 159, §3: Provides that no rule, 
regulation, sign or other device shall prevent any passenger of any 
common carrier who “enters or leaves by a door of its car or 
train” from recovering damages for any injury. 

Same, Ch. 229, §3: Provides that when the death of a passenger or 
other person is caused by negligence of a railroad company, it 
shall be punished by a fine of from $500 to $10,000, which goes to 
the administrator of the estate, and shall also be liable in dam- 
ages, in a sum of between $500 and $10,000. 

Same, Ch. 229, §6: Provides for additional recovery of damages for 
conscious suffering resulting from the injury: Gilpatrick v. Cot- 
ting, 214 Mass. 426, 101 N. E. 993 (1913). 

Exemptions from negligence are valid in cases of express messengers 
(Bates v. Old Colony Rd., 147 Mass. 255, 17 N. E. 633 (1888) ), free 
passage (Ouimby v. Boston & M. Ra. Co., 150 Mass. 365, 23 N. E. 
205 baad and circus employees (Robertson v. Old Colony Rd., 
156 Mass. 525, 31 N. E. 650 (1892)). But no exemption is valid 
in the case of a non-gratuitous passenger (Doyle v. Fitchburg Rd. 
Co., 166 Mass. 492, 44 N. E. 611 (1896). Though the court in the 
Quimby case doubted whether the degrees of negligence idea should 
be applied in Massachusetts, a dictum in the Doyle case indicated 
that even in a free pass situation, an exemption as to wilful neg- 
ligence would be invalid. Finally dictum. in the Quimby case for- 
bids limitation of liability for reduction in fare. Chapter 229, §3, 
supra, would not apply in the first three cases, which were personal 
injury actions, but was not even mentioned in the Doyle case, a 
death action. 


B. Gen. Laws of Mass. (1932), Ch. 229, §2: Provides for an action for 
death caused by the negligence of a common carrier of passengers, 
other than railroads, the limits of recovery, being a minimum of 
$500 and a maximum of $5000. 

None. 

General Laws (1932), Ch. 229, §§5, 6. 

Damages to be assessed with reference to degree of culpability of 
defendant or his wrong doing servants. Further damages for 
the conscious suffering of the deceased may be recovered. 


Not less than five hundred nor more than ten thousand dollars. 
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General Laws (1932), Ch. 229, §1. Provides for death caused by a 
defect, want of repair, or insufficient railing of a road or bridge, 
the limit of recovery being $1000. 


MICHIGAN 
A. Compiled Laws of Mich. (1929), §§11197, 11198: Provide for an 


action for death caused by the wrongful act of a railroad company. 


As to transportation given by a railroad company in a capacity other 


than that of a common carrier, exemptions from liability are valid 
(Coup v. Wabash, St. L. & P. Ry. Co., 56 Mich. 111 (1895—circus 
employee) ), but not as to wilful and wanton negligence (Sabol v. 
Chicago & N. W. Ry. Co., 255 Mich. 548, 238 N. W. 281 (1931— 
circus employee) ). The reason and the rule would probably apply 
to all cases except drovers, caretakers, and paying passengers: 

Weaver v. Ann Arbor Rd. Co., 139 Mich. 590, 102 N. W. 1037 
(1905—drover; exemption invalid) ; Eberts v. Detroit, M.C. & M. 
City Ry., 151 Mich. 260, 115 N. W. 43 (1908—non-gratuitous pas- 
senger; exemption invalid). 


B. Compiled Laws of Mich. (1929), §4816: The liability of the owner of 


4, 


one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on land 
or in the air, shall be determined by the rules of law applicable to 
torts on land. 


- 1. None. 
2 
3 


Compiled Laws (1929), §§14061, 14062. 
Such damages as may be fair and just, with reference to the pecun- 
iary injury resulting from the death. 


None. 


MINNESOTA 
A. No exemptions are allowable cither as to free (Jacobus v. St. P. & C. 


Ry. Co., 20 Minn. 125 (1873)) or paying passengers (Gerin v. 
Chicago, M. & St. P. Ry. Co., 133 Minn. 395, 158 N. W. 630 (1916— 


drover’s pass) ). 


» Minn. Stat. (Mason, 1927), §5494-12: The liability of the owner of 


one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on 
land or in the air, shall be determined by the rules of law applicable 
to torts on land. 


. None. 
. Minn, Statutes (Mason, 1927), §9657. 


. No statement. 
. Not to exceed seven thousand five hundred dollars. 


MISSISSIPPI 
A. Miss. Code Ann. (1930), §6152: Provides that railroad companies be 


liable for all damages to any person caused by the negligence of 
their servants. 


Exemptions from liability are not recognized in Mississippi. In J/linois 


Cent. v. Grudup, 63 Miss. 302 (1882), it was held proper to exclude 
from evidence a free pass on which a mail agent was riding. The 
decision rested on two grounds: first, that there was no considera- 
tion for the waiver; second, that such exemptions are against public 
policy. In Yazoo & M. V.R. Co. v. Grant, 86 Miss. 565, 38 So. 502 
(1905), the court relied on the Grudup case in excluding a free 
pass, held by defendant’s employee, from evidence, ruling that the 
statement in the latter case as to free passengers was not dictum. 
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Cc. 1. None. 
2. Miss. Code Ann. (1930), §510. 
3. Such damages as may be just, including all the damages of every 
kind to the decedent and to the beneficiaries. 


MISSOURI 


A. Revised Stat. of Mo. (1929), §3262: Provides an action for death of 
any person caused by w rong ful acts of employees of public convey- 
ance companies, or for death of passengers of such companies 
caused by defects in the conveyance, minimum recovery to be 
$2000 and maximum $10,000. 

Same, §4829: Provides that no common carrier of persons or prop- 
erty shall exempt itself from liability by any contract, receipt, rule, 
notice or regulation. 

Missouri refuses validity to exemptions from liability in any type of 
case: Tibby v. Mo. Pac. Ry., 82 Mo. 292 (1884—drover’s pass) ; 
Jones v. St. L. S. W. Ry. Co., 125 Mo. 666, 28 S. W. 883 (1894— 
Pullman porter) ; Powell v. Union Pac. Ry., 255 Mo. 420, 164 S. W. 
628 (1913—non-gratuitous passenger) ; Wentz v. Chicago, B. & Q. 
Ry. Co., 259 Mo. 450, 168 S. W. 1166 (1914—free pass; liability 
limited to $1000). 

Rev. Statutes of Mo. (1929), §13908: The liability of the owner of 
one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on 
land or in the air, shall be determined by the rules of law applicable 
to torts on land. 


1. None. 

2. Revised Statutes (1929), §§3263, 3264. 

3. Such damages as may be deemed fair and just, with reference to 
the necessary injury to the beneficiaries, and having regard to 


the mitigating and aggravating circumstances attending the ac- 
cident. 
4. Not to exceed ten thousand dollars. 


MONTANA 


A. Revised Code of Mont. (Choate, 1921), §7853: Provides that a com- 
mon carrier cannot by contract exonerate itself from liability for 
gross negligence, fraud, or wilful wrong. 

a free pass case (John v. No. Pac. Ry., 42 Mont. 18, 111 P. 632 
(1910)), the court said that it was settled in Montana that a com- 
mon carrier can exonerate itself from liability for ordinary neg- 
ligence. Reliance was placed on a case involving chattels (Nelson 
v. Great Northern Ry., 28 Mont. 297, 72 P. 642 (1903)), wherein 
nothing was said as to passengers. Nevertheless, the language in 
the case is broad enough to cover passage for consideration, as 
well as gratuitous transportation. As to limitation of liability, a 
dictum in Miley v. No. Pac. Ry., 41 Mont. 51, 108 P. 5 (1910) is 
significant. That was not a personal injury case; plaintiff, travel- 
ling on an excursion ticket, was carried past her station. The court 
said: “. . . that, in the absence of statutory restrictions, a railway 
company may for a reduced fare sell a particular form of ticket, 
whereby its liability is restricted and its obligations curtailed, is 
recognized by the authorities generally.” It must be noted, how- 
ever, that reliance was placed on only one case, and that case in- 
volved liability for baggage: Rose v. No. Pac. Ry., 35 Mont. 70, 88 
P. 767 (1907). : 


Cc. 1. None. 
2. Revised Codes (Choate, 1921), §§9075, 9076. 
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3. Such damages as under all the circumstances of the case may be 
just. 
NEBRASKA 
A. Constitution of Neb., Art. X, §4: The liability of railroad corpora- 
tions as common carriers shall never be limited. 

Compiled Statutes of Neb. (1929), Ch. 74, §701: Provides that rail- 
road companies be liable for injuries to passengers, unless caused 
by the criminal negligence of the person injured or by his violation 
of some rule or regulation of the railroad actually brought to his 
attention. 

Same, Ch. 74, §714: Provides that no notice shall limit the liability 
of railroad companies unless it was actually brought to the pas- 
senger’s knowledge and assented to by him. 

Exemptions in drover’s pass cases are invalid: Omaha & R. V. Ry. 
v. Crow, 47 Neb. 84 (1896). This is true also in circus employee 
cases, in view of constitutional and statutory provisions requiring 
railroads to provide transportation to everyone on gy terms: 
Maucher v. Chicago, R. I. & P. Ry., 100 Neb. 237, 159 N. W. 422 
(1916). Exemptions in free passes are also void: Chicago, Fe. £. 
& P. Ry. v. Collier, 1 Neb. (unof.) 278, 95 N. W. 472 (1901). In 
this case, the court construed the statutes cited above, and it was 
held that no implication drawn from the wording of the latter 
could be allowed to overcome the express command of the former. 


C. 1. None. 
2. Compiled Statutes (1929), Ch. 30, §§809, 810. 
3. Damages sustained by the beneficiaries. 


NEVADA 
B. Nev. Compiled Laws (Hillyer, 1929), §280: The liability of the owner 


of one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on 
land or in the air, shall be determined by the rules of law ap- 
plicable to torts on land. 


C. 1. None. 
2. Compiled Laws (Hillyer, 1929), §§9194, 9195. 


3. Such damages, pecuniary and exemplary, as may be deemed fair 
and just, taking into consideration the pecuniary injury to the 
beneficiaries. 


NEW HAMPSHIRE 


A. Exemption in case of non-gratuitous passage is not allowable: Baker 
v. Boston & M. Ry., 74 N. H. 100, 65 A. 386 (1906—caretaker ; 
covenant not to sue). And, likewise, exemptions in free pass cases 
are void: TWessman v. Boston & M. Ry., 84 N. H. 475, 152 A. 476 
(1930). In this case, the court expressly refused to comment on 
the rule in Pullman porter, express messenger and circus cases, 
but distinguished the free pass case in that the nature of the ser- 
vice rendered in the former cases is exceptional, while in the latter, 
nothing exceptional beyond mere transportation, is performed. The 
distinction may be carried into rule. The court also intimates that 
it would hold invalid exemptions from liability based on rate con- 
cessions. 


C. 1. None 
2 Public Laws (1926), Ch. 302, §§9, 11, 12, 13. 


3. The mental and physical pain suffered by decedent, the reasonable 
expenses occasioned his estate by the injury, the probable dura- 
tion of his life but for the injury, his capacity to earn money, 
other elements allowed by law may be considered. 
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4. Not to exceed seven thousand dollars, unless decedent left a widow, 
widower, minor children, or dependent father or mother, in 
which case the maximum is ten thousand dollars. 


NEW JERSEY 

A. Exemptions in free pass cases (Kinney v. Cent. Rd. of N. J., 32 N. J. 
L. 407 (1868), aff'd 34 N. J. L. 513 (1869)) and express messenger 
cases (Sheridan v. New Jersey & N. Y. Ry., 104 N. J. L. 622, 141 
A. 811 (1928—dictum)) are valid. But they are not valid in pas- 
senger for hire cases, even where the passenger is riding on a half- 
fare ticket (Sheridan case, supra). 

B. New Jersey Laws, §§15-26: The liability of the owner of one air- 
craft to the owner of another aircraft, or to aeronauts or pas- 
sengers on either aircraft, for damage caused by collision on land 
or in the air, shall be determined by the rules of law applicable to 
torts on land. 

C. 1. None. 

2. Compiled Statutes (1910), §7, p. 1907; §8, p. 1908. 


3. Such damages as may be deemed fair and just with reference to 
pecuniary injury resulting to the beneficiaries. 


NEW MEXICO 


A. New Mexico Statutes Ann. (1929), 36-101: Provides an action for the 
death of any person caused by wrongful acts of employees of 
public conveyance companies or for death of passengers of such 
companies caused by defects in the conveyance, the maximum re- 
covery being $7500 (as amended, Laws of 1931, ch. 19, §1). 


None. 

New Mexico Statutes Ann. (1929) 36-102, 104. 

Such damages, compensatory and exemplary, as may be deemed 
fair and just, taking into consideration the pecuniary injury 
resulting to the beneficiaries, and also the mitigating and aggra- 
vating circumstances attending the accident. 


NEW YORK 

A. The rules in New York were first formulated in four cases: Wells 
v. N. Y. C. Rd., 24 N. Y. 181 (1862); Perkins v. N. Y. C. Rd., 24 
N. Y. 196 (1862); Smith v. N. Y. C. Rd., 24 N. Y. 222 (1862) ; 
and Bissell v. N. Y. C. Rd., 25 N. Y. 442 (1862). The first two of 
these were free pass cases, the last two, drover’s pass cases. The 
court at that time was composed of eight judges, and most of them 
wrote opinions in these cases. There resulted a confusion that is 
difficult to order; none of the decisions is clear cut. But they 
may be summarized thus : (1) As to passenger for hire, four 
judges thought that no exemption whatever was allowable (Denio, 
Davies, Sutherland and Wright); four more agreed that no ex- 
emption from the results of one’s own (that is, in the case of a 
corporation, its major officers) wilful wrong-doing would be valid 
(Gould, Allen, Smith and Selden (who included negligence of 
such extreme degree as to be almost wilful); but three of these 
maintained that the railroad could exempt itself from its own 
ordinary negligence (Selden, Allen and Gould; Sutherland, Wright, 
Denio, Davies and Smith contra); two of these three also argued 
that the corporation could exempt itself from the negligence, of 
whatever degree, of its servants (Allen and Gould), but five — 
disagreed (Smith not expressing himself on this point). (2) A 
to free pass cases, two upheld the view that no exemption whatev - 
was allowable (Sutherland and Wright); all the rest agreed that 
exemption from one’s own wilful misfeasance was void, but six 





Cc. 


ilk 
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thought that exemption from liability for one’s own ordinary neg- 
ligence was good (Denio, Davies, E. Smith, Allen, Gould and 
Selden, which last excluded negligence of such degree as to be 
almost wilful); the same six were agreed that exemption from 
liability for the negligence of whatever degree of one’s servants 
was allowable. To sum up, if actual count means anything, no 
exemptions, either from liability for fault of one’s self or one’s 
servants are valid as against paying passengers; as to free pas- 
sengers, exemption from liability for one’s servants’ negligence 
of any degree is allowable, as is exemption from liability for one’s 
own ordinary negligence, but not for one’s own wilful tort. (3) 
Four judges held that a drover is a free passenger (Gould, Smith, 
Davies, Allen); three thought he is not (Wright, Denio, Suther- 
land), and one was non-committal (Selden). (4) It is also inter- 
esting to note that two judges were of the opinion that an ex- 
emption would be valid if given in consideration of reduced rates 
(Gould, Selden); with this thought no judges disagreed, though 
Sutherland (with whom Wright concurred) in making a point in 
his dissent in the ]Vells case seemed tacitly to assume that such 
exemption would be invalid. But many years later, in Anderson v. 
Erie Rd., 223 N. Y. 277, 119 N. E. 557 (1918), the court (three 
judges dissenting), following the reasoning of Gould and Selden, 
settled the rule in New York that not only free passengers, but also 
passengers for a reduced rate, may be carried without risk on the 
part of the carrier. It should be noted that in Conklin v. Canadian- 
Colonial Airways, 242 App. Div. 625 (1935), the rule was qualified 
to this extent: a choice must be offered the passenger between full 
fare and no risk, or part fare, assuming the risk. 


Article I, §18: “The right of action now existing to recover dam- 
ages for injuries resulting in death, shall never be abrogated; 
and the amount recoverable shall not be subject to any statutory 
limitations. 


2. Consolidated Laws (Cahill, 1930), Ch. 13, §§130, 132. 
3. Such damages as may be deemed fair and just for injury resulting 


to the beneficiaries. 


NORTH CAROLINA 
B. North Carolina Code Ann. (1931), s191(0): The liability of the 


Cc. 


L. 


owner of one aircraft to the owner of another aircraft, or to aero- 
nauts or passengers on either aircraft, for damage caused by col- 
lision on land or in the air, shall be determined by the rules of law 
applicable to torts on land. 


None. 


2. N. C. Code Ann. (1931), §§160, 161. 
3. Such damages as may be fair and just for the pecuniary injury 


resulting from the death. 


NORTH DAKOTA 
A. Compiled Laws of N. D. (1913), §§6240, 6241: Provide that com- 


mon carriers may limit their obligations by special contract, but not 
as to negligence, fraud, or other wrongful act of themselves or 
their servants. 


B. Comp. Laws of N. D. (1913), §2971c6: The liability of the owner of 


Cc. 


1 


one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on 
land or in the air, shall be determined by the rules of law applicable 
to torts on land. 


None. 


2. Compiled Laws (1913), §§8321, 8322. 
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3. Such damages as may be proportionate to the injury resulting to 
the beneficiaries. 


OHIO 


A. In a drover’s pass case, the court held that an exemption would be 
void as to a passenger for consideration: Cleveland, P. & A. Rd. 
v. Curran, 19 Ohio St. 1. (1869). There is broad language in an- 
other case that might be interpreted as covering the rule as to free 
passage: Knowlton v. Erie Rd. Co., 19 Ohio St. 260 (1869—free 
pass). It was said: “It has been repeatedly held by this court, 
that a common carrier cannot. in this State, even by express con- 
tract, relieve himself from liability for injuries caused by his own 
negligence or that of his servants, in the discharge of the duties 
incident to his employment.” But the court was probably referring 
to carriage of property cases, which would not be authority for 
this type of situation. The particular controversy was decided 
under New York law. 

Article I, §19a: “The amount of damages recoverable by civil 
action in the courts for death caused by the wrongful act, neglect 
or default of another shall not be limited by law.” 

Ann. Code (Baldwin’s Throckmorton, 1934), §§10509-166, 167. 

Such damages as may be proportionate to the pecuniary injuries 
resulting to the beneficiaries. 


OKLAHOMA 
A. Oklahoma Statutes (1931), §§9254, 9255: Provide that a common 
carrier can limit its obligations by ‘special contract except as to 
gross negligence, fraud or wilful wrong. 
These statutes were applied in Missouri, K. & T. v. Zuber, 76 Okla. 


146, 184 P. 452 (1919), holding an exemption in a free pass valid 
except as to gross, wilful or wanton negligence. 

C. 1. Article 23, §7: “The right of action to recover damages for in- 
juries resulting in death shall never be abrogated, and the amount 
recoverable shall not be subject to any statutory limitation. 

2. Okla, Statutes (1931), §570. 


OREGON 

A. Richmond v. Southern Pac. Ry., 41 Ore. 54, 67 P. 947 (1902): ex- 
emption invalid as to passenger for hire, even though a reduced 
fare is paid. There is an intimation that if privileges special to 
the particular passenger ‘were given (for example the privilege 
of riding on a part of the train not designed or ordinarily used for 
passengers) the exemption would be valid. The court also cited 
favorably cases allowing exemptions in express messenger and 
circus employee situations. 


None. 

Ore. Code Ann. (1930), 5-703. 

No statement. 

Not to exceed ten thousand dollars. 


PENNSYLVANIA 
A. Pennsylvania has gone far in forbidding exemptions. Though the 
first case was limited expressly to invalidating exemptions from 
liability for gross negligence as to passengers for consideration 
(Penn. Rd. v. McClosky’s Admr., 23 Pa. St. 526 (1854—drover’s 
pass)), the rule was soon extended to prohibit exemptions as to 
ordinary negligence (Penn. Rd. v. Henderson, 51 Pa. St. 315 (1865 
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—drover’s pass; criticizing the New York rule)). A further ex- 
tension to free pass cases soon followed: Penn. Rd. v. Butler, 55 
Pa. St. 335 (1868). There was an intimation in Forepaugh v. Del. 
etc. Rd. Co., 128 Pa. St. 217 (1889) that the exemption might be 
valid in a circus employee case, but the statement was dictum, be- 
cause the controversy was decided under New York law. "And 
whatever lingering doubt there was must have been settled in 
Coleman v. Penn. Rd., 242 Pa. St. 304, 89 A. 87 (1913), a Pullman 
porter case, where, in sweeping language, the exemption was in- 
validated. Furthermore, exemption in consideration of reduced 
fares was held void in Crary v. Lehigh Valley Rd., 203 Pa. St. 525, 
53 A. 363 (1902). 


B. Penn. Statutes Ann. (Purdon, 1930), Title 2, §§1472, 1473: Provide 
that the liability of owners or pilots of aircraft for injury or death 
to passengers shall be determined by rules of law applicable to 
torts on lands or waters of the state. 


C. 1. Article 3, §21: [Provides first for workmen’s compensation acts] ; 
“but in no other cases shall the General Assembly limit the 
amount to be recovered for injuries resulting in death, or for 
injuries to persons or property, and in case of death from such 
injuries. the right of action shall survive.’ 

3. Penn. Statutes Ann. (Purdon, 1930), Title 12, §§1601, 1604. 

3. Damages now usually recovered in such actions, and in addition, 
expenses incurred for medical and surgical care, and nursing of 
decedent, and other expenses for which the deceased could have 
recovered had he sued; also reasonable funeral expenses, if 
plaintiff had paid or incurred such expenses. 


RHODE ISLAND 


B. Laws of 1929, Ch. 1435, §6: The liability of the owner of one aircraft 
to the owner of another aircraft, or to aeronauts or passengers on 
either aircraft, for damage caused by collision on land or in the 
2 ane be determined by the rules of law applicable to torts on 
land. 


Cc. 1. None. 
2. General Laws (1923), §4862. 


SOUTH CAROLINA 


A. Constitution of South Carolina, Art. 9, §3: All railroad, express, 

canal and other corporations engaged in transportation for hire 

. are common carriers in their respective lines of business, and 

are subject to liability . . . as such. It shall be unlawful for any 

stg corporation to make any contract relieving it of its common 

law liability or limiiting the same, in reference to the carriage of 
passengers. 

The question is still open whether this constitutional provision applies 
to free pass cases. In Nickles v. Seaboard Air Line Ry., the ticket 
purported to be a free pass; the trial court instructed that de- 
fendant could not contract with a free passenger to escape liability 
for more than ordinary negligence. The decision for plaintiff was 
affirmed, but on the ground that this was not a free pass case. In 
Carter v. So. Ry., 100 S. C. 403, 84 S. E. 999 (1914), a Pullman 
porter case, the exemption was held void, but on the ground that 
the situation was indistinguishable from the drover’s cases, in 
which cases most courts hold that the passage is for consideration. 


B. Code of Laws of S. C. (1932), §7105: The liability of the owner of 
one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on 
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land or in the air, shall be determined by the rules of law ap- 
plicable to torts on land. 

. None. 

. Code of Laws (1932), §§411, 412. 


. Such damages, including exemplary damages if the wrongful act 
was reckless, wilful or malicious, as may be proportioned to the 
injury resulting to the beneficiaries. 


SOUTH DAKOTA 


A. Compiled Laws of S. D. (1929), §§1162-1163: Provide that a com- 
mon carrier can limit its obligations by special contract, except as 
to gross negligence, fraud, or wilful wrong. 


The statutes were applied in Meuer v. Chicago, M. & St. P. Rd., 55 
S. D. 568, 59 N. W. 945 (1894), a drover’s pass case, in which ‘the 
exemption was held valid. 


B. Comp. Laws of S. D. (1929), §8666-Q: The liability of the owner of 
one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on 
land or in the air, shall be ‘determined by the rules of law ap- 
plicable to torts on land. 


. None. 
2. Compiled Laws (1929), §§2929, 2931. 
3. Such damages as may be proportionate to the pecuniary injuries 
resulting to the beneficiaries. 
4. Not to exceed ten thousand dollars. 


TENNESSEE 


B. Tenn. Code Ann. (Williams, 1934), §2721: The liability of the owner 
of one aircraft to the owner of another aircraft, or to aeronauts 


or passengers on either aircraft, for damage caused by collision 
on land or in the air, shall be determined by the rules of law ap- 
plicable to torts on land. 


C. 1. None. 
2. Tenn. Code Ann. (Williams, 1934), §§8236, 8240. 
3. Damages for the mental and physical suffering, loss of time, and 
necessary expenses resulting to the decedent from his personal 
injuries, and also the damages resulting to the beneficiaries. 


TEXAS 
A. Revised Civil Statutes, art. 4671: Provides that no contract between 
the owner of any vehicle for transporting persons and the person 
or company operating the same shall release either of the con- 
tracting parties from liability for death of any person. 

Same, Art, 4671(2): Provides for an action for death of any person 
by the wrongful act of the owner or operator or its servants of any 
vehicle — the conveyance of passengers. 

In Gulf, C. & S. F. Ry. Ce. v. McGown, 65 Tex. 640 (1886), an ex- 
emption in a free pass was held void, and it was indicated that in 
no case could a carrier absolve itself of the duties imposed on it 
by law as a common carrier. 


C, 1. Article XVI, §26: “Every person, corporation or company, that 
may commit a homicide, through wilful act or omission, or gross 
neglect, shall be ‘responsible, in exemplary damages, [to certain 
named persons].” 


2. Revised Civil Statutes (1925), Arts. 4671(1) (2) (3), 4673, 4677. 
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3. Such damages as may be proportionate to the injury resulting from 
the death; and if the death was caused by wilful wrong or gross 
negligence, exemplary damages may also be recovered. 


UTAH 
A, Saunders v. Southern Pac. Ry., 13 Utah 275, 44 P. 932 (1896) : drover’s 


pass; exemptions invalid as to passengers for hire. Walliams v. 
Ore. Short Line Rd., 18 Utah 210, 54 P. 991 (1898) : passenger for 
consideration ; exemption held invalid ; dictum that exemption would 
be void in free pass case. 


B. Revised Statutes of Utah (1933), 4-0-6: The liability of the owner of 
one aircraft to the owner of another aircraft, or to aeronauts or 
passengers on either aircraft, for damage caused by collision on 
land or in the air, shall be "determined by the rules of law ap- 
plicable to torts on land. 


C. 1. Article XVI, §5: “The right of action to recover damages for 
injuries resulting in death, shall never be abrogated, and the 
amount recoverable shall not be subject to any statutory limita- 
tion [except in workmen’s compensation acts].” 

2. Revised Statutes (1933), 104-3-10, 11. 


3. Such damages as under all the circumstances of the case may be 
just. 


VERMONT 


A. Sprigg’s Admr. v. Rutland Rd., 77 Vt. 347, 60 A. 143 (1904): ex- 
emption invalid as to passengers for hire, such as, here, a drover. 
But exemption is valid in an express messenger case: Robinson v. 
St. Johnsbury & L. C. Rd., 80 Vt. 129, 66 A. 814 (1905). 


B, Public Laws (1933) §5227: The liability of the owner of one aircraft 


to the owner of another aircraft, or to aeronauts or passengers on 
either aircraft, for damage caused by collision on land or in the 
air, shall be determined by the rules of law applicable to torts on 
land. 


. None. 
. Public Laws (1933), §§2859, 2860. 


. Such damages as are just, with reference to the pecuniary injuries 
resulting to the beneficiaries. 


VIRGINIA 


A. Virginia Code of 1930, §3930: No agreement made by a transporta- 
tion company for exemption from liability for injury or loss oc- 
casioned by its own neglect or misconduct as a common carrier 
shall be valid. 

Under this statute, an exemption in a free pass case was held void: 
Norfolk & W. Ry. v. Tanner, 100 Va. 379, 41 S. E. 721 (1902). 
Whether the statute would be extended to the ordinary express 
messenger case was not decided in Shannon’s Admr. v. Chesapeake 
& O. Rd., 104 Va. 645, 52 S. E. 376 (1905), because the contract 
there was bipartite, being merely between the express company 
and its employee; the court distinguished it on that ground from 
Baltimore & O. S. W. Ry. v. Voight (q. v. infra in “Federal), in 
refusing to give effect to the exemption. 


. None. 

. Code of 1930, §§5786, 5787. 

. Such damages as may be fair and just. 
Not to exceed ten thousand dollars. 
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WASHINGTON 


A. Muldoon v. Seattle City Ry., 7 Wash. 528, 35 P. 422 (1893) : exemption 
invalid as to paying passenger, but valid as to free passenger. 
C. 1. None. 
2. Revised Statutes Ann. (Remington, 1932), Ch. 4, §183. 


3. Such damages as under all the circumstances of the case may seem 
just. 


WEST VIRGINIA 


C. 1. None. 
2. Code of 1932, §§5474, 5475. 
3. Such damages as may be deemed fair and just. 
4. Not to exceed ten thousand dollars. 


WISCONSIN 


A. Wisconsin Statutes (1933), 192-43: Voids any contract, receipt, rule 
or regulation exempting a carrier of persons for hire from liability. 
Annas v. Milwaukee & N. Rd., 67 Wis. 46, 30 N. W. 282 (1896) : ex- 
emption good in free pass case, except as to gross negligence. 
Peterson v. Chicago, M. & St. P. Ry., 119 Wis. 197, 96 N. W. 532 
(1903) : exemption valid in express messenger case. Feldschneider 
v. Chicago, M. & St. P. Ry., 122 Wis. 423, 99 N. W. 1034 (1904): 
both complete exemption and limited liability provisions in a con- 

tract with a passenger for hire are void (drover’s pass case). 


Wisc. Statutes (1933), 114.06: The liability of the owner of one air- 
craft to the owner of another aircraft, or to aeronauts or pas- 
sengers on either aircraft, for damage caused by collision on land 
or in the air, shall be determined by the rules of law applicable to 
torts on land. 


- 1. None. 
2. Wisconsin Statutes (1933), 331-03, 04(1) (2). 

. Such damages as may be deemed fair and just in reference to the 
pecuniary injury resulting from the death. 

. Not to exceed twelve thousand five hundred dollars; an additional 
sum, not to exceed two thousand five hundred dollars, may be 
given for loss of society and companionship to the parent or 
parents, or husband or wife of deceased. 


WYOMING 


Cc. 1. Article 10, §4: “No law shall be enacted limiting the amount of 
damages to be recovered for causing the injury or death of any 
person.” 

2. Revised Statutes (1931), 89-403, 464. 


3. Such damages as may seem fair and just. 


FEDERAL 


A. United States Code, Title 46, §183: Provides that. the liability of a 
ship-owner for injury incurred without his privity or knowledge 
be limited to the amount or value of his interest in the vessel and 
her freight then pending. 

Same, Title 46, §491: Provides that if a passenger of a vessel is in- 
jured by neglect or failure to comply with the provisions of certain 
acts (Ch. 14 & 15, and §§214 and 215), or through any known 
defects in the ship or its apparatus, the master and owner shall 
be liable for the full amount of damage, and if through the wrong- 
ful act of an employee, that employee shall be so liable. 
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Section 183, supra, applies to passengers as well as goods: Butler v. 
Boston & S. S. Co., 130 U. S. 527, 9 S. Ct. 612 (1889); Craig v. 
Continental Ins. Co., 141 U. S. 638, 12 S. Ct. 97 (1891). But §183 
does not conflict with §491. The former allows limitation where 
the owner was without “privity or knowledge” of the wrongful 
act; the latter excepts from §183 the case where precautions pre- 
scribed in the Act are not taken, or where the defect is known; 
then, the fault would be that of the owner: Butler case, supra. 
And even then, the court said, if the non-compliance with the Act 
were without the owner’s fault, privity, or knowledge, §183 might 
govern. 


The question of the right of a railroad to contract for exemptions 
from liability is a question of general law, on which Federal courts 
will follow their own judgment (Chicago, M. & St. P. Rd. v. Solan, 
169 U. S. 133, 18 S. Ct. 289 (1898); Railroad Co. v. Lockwood, 
84 U. S. 357 (1873)). But as to intrastate transportation, the local 
rule will be followed (New York Cent. Ry. v. Mohney, 252 U. S. 
152, 40 S. Ct. 287 (1920)). In absence of Federal legislation, the 
states can legislate on this subject, even as to interstate transpor- 
tation, as far as accidents happening within their own territory are 
concerned, and Federal courts will apply the state statutes (Chicago, 
M. & St. P. Ry. v. Solan, supra). But Congress has legislated on 
the subject of free passes, and also drover’s passes, in interstate 
commerce, prohibiting their issue except in specified cases (Hepburn 
Act, 34 Stat. 584, §1); and although that act says nothing about 
limitation of liability, Congress has, by its passage, assumed Fed- 
eral jurisdiction’ over the whole subject of free passes, and the 
Federal rule applies, notwithstanding state statutes (Charleston & 
West. Car Ry. Co. v. Thompson, 234 U. S. 576, 34 S. Ct. 964 (1914) ; 
Kansas City So. Ry. v. VanZant, 260 U. S. 459, 43 S. Ct. 776 (1923), 
rev’g. 289 Mo. 163, 232 S. W. 696 (1921) ). 


Exemptions from liability in cases of passengers for consideration are 
invalid (Railway Co. v. Stevens, 95 U. S. 655 (1877)). Stock 
drovers are considered to be passengers for consideration, so that 
no exemption as to them is valid (Railroad Co. v. Lockwood, supra). 
Nor has the Hepburn Act, by including drovers among the list of 
those to whom “free” passes can be issued changed the rule, for 
“free” must be taken in its historical sense, and in the case of 
drovers, though their passes were spoken of as being “free,” they 
never were so in fact (Norfolk So. Rd. Co. v. Chatman, 244 U. S. 
276, 37 S. Ct. 499 (1917)). (An apparently inconsistent case should 
be noted. In Charleston & West. Car Ry. Co. v. Thompson, supra, 
a free pass containing an exemption clause, was issued, under §1 
of the Hepburn Act, to the wife of a railroad employee. The Court 
of Appeals held the pass to be in reality not free, but issued as 
part of the consideration for the employee’s services, and the stip- 
ulation therefore to be not binding. This was reversed on appeal; 
Justice Holmes, writing the opinion of the court, admitted that in 
absence of statute, the pass would not have been gratuitous, but 
being included in §1 of the Hepburn Act, must be considered free.) 

Exemptions in express messenger transportation contracts are valid 
(Baltimore & O. S. W. Ry. v. Voigt, 176 U. S. 498, 20 S. Ct. 385 
(1900)), as they are in Pullman porter cases (Robinson v. Balti- 
more & Ohio Rd., 237 U. S. 84, 35 S. Ct. 491 (1915)). Further- 
more, exemptions are valid in cases where plaintiff is riding on a 
free pass (Northern Pac. Ry. v. Adams, 192 U. S. 440, 24 S. Ct. 
408 (1904)). But it seems that even in a free pass case, the 
exemption will not be extended to wilful or wanton misconduct 
(New York Cent. Ry. v. Mohney, supra (gross negligence alleged) ; 
the transportation was held by the majority to be intrastate, and 
thus local law applied, but Justice Clarke went on to mention the 
rule just stated; Justices Day and Van Devanter concurred in the 
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statement of the rule, but thought that interstate transportation was 
involved. It is to be noted that no Ohio case speaks of any dis- 
tinction in the rules applicable to ordinary and wilful negligence. 
And the Lockwood case repudiated the degrees of negligence 
formula). 

Exemptions are also valid in circus employee cases: Clough v. 
Grand Trunk W. Ry. Co., 155 Fed. 81 (C. C. A—6, 1907). Contra: 
Sager v. No. Pac. Ry., 166 Fed. 526 (C. C. Minn. 1908). (The 
court emphasized the fact that this was a bipartite contract, between 
the railroad and circus companies. This was true also in the Clough 
case. It also construed a statute of North Dakota, where the in- 
jury occurred (providing that railroads be liable for all damage 
done to any of its employees, or “by the mismanagement of its 
engineers or other employees, to any person,’ no exemption con- 
tract to be valid), as applying only to defendant’s employees. The 
quoted clause was disregarded in the opinion.) The exemption in 
a circus employee case will not be extended to wilful and wanton 
negligence: McCree v. Davis, 280 Fed. 959 (C. C. A—6, 1922— 
relying on New York Cent. Ry. v. Mohney, supra). 


B. Warsaw Convention (ratified June 15, 1934), Art. 22(1): “In the 
transportation of passengers the liability of the carrier for each 
passenger shall be limited to the sum of 125,000 francs. 
Nevertheless, by special contract, the carrier and the passenger 
may agree to a higher limit of liability.” 

Same, Art. 23: “Any provision tending to relieve the carrier of lia- 
bility or to fix a lower limit than that which is laid down in this 
Convention shall be null and void.” 

Same, Art. 25(1), (2): Provide that article 22(1) shall not apply as 
to wilful misconduct of the carrier or its agents. 


. None. 

. U. S. Code (1926), Title 46, §§761, 762 (death occurring on the 
high seas). 

Fair and just compensation for the pecuniary loss sustained by the 
beneficiaries. 

. It is possible that §183 of Title 46 (See A) may limit liability to 
the value of the interest of the owner in the vessel. There is no 
direct holding to this effect, but in Matter of the Petition of East 
River Towing Co., 266 U. S. 368, 45 S. Ct. 115 (1924), it was held 
that §183 applied to actions for death of a seaman, under Title 46, 
§688, a section stating no limitation on the amount of recovery. 





AIR TRANSPORT OBSOLESCENCE* 


HERBERT E, DouGALL} AND Newton K. Wi Lsont 


III. AccouNTING FOR OBSOLESCENCE. 


In the field of transportation, two main methods of accounting 
for loss in asset value (including both depreciation proper and 
obsolescence) have been applied. (1) In the railway field, the 
1906 Amendment to the Interstate Commerce Act required the 
I. C. C. to prescribe a uniform system of accounts, and deprecia- 
tion accounting for all or a portion of the depreciable property of 
each class of carriers has since been mandatory. However, man- 
agement was allowed considerable discretion over rates of deprecia- 
tion. The general practice, before 1931, was to include, under 
maintenance expense, allowances for depreciation and retirement of 
equipment, and when the loss was actually incurred, to charge it to 
retirement or depreciation reserve (in the case of equipment), or 
to charge the whole, at the time of retirement, to the actual plant 
account (in the case of way and structures). No distinction was 
made between depreciation proper and obsolescence. In 1931, the 
I. C. C. ordered the rail carriers to begin straight-line depreciation 
on a service-life basis. Objections raised by the carriers post- 
poned the application of this order, and the Commission has since 
issued a supplementary order requiring the charging of approved 
rates of depreciation (on equipment only) beginning January 1, 
1935. No definite provision, then, is made for depreciation of 
way and structure, and obsolescence is included as one phase of 
depreciation. 

(2) In the fields of air and bus transportation, depreciation 
and obsolescence are lumped together and spread over the life of 
the equipment. Practical recognition of the basic difference be- 
tween obsolescence and depreciation proper has not been made in 
cither industry, although operators are well aware of its existence.? 





*Continued from the April issue, 6 JouRNAL oF AIR LAW 192-200. 

_ tAssociate Professor of Economics and Finance, Northwestern University 
(in charge of courses in Transportation, Evanston Campus). 

tM. B. A., Northwestern University Graduate School: Traffic Department, 
American Air Lines. 

I. 177 I. C. C. 351. Order No. 15100. 

2. “Obsolescence appears the most important factor to be anticipated in 
determining the length of earning period of a bus. Such is the majority of 
opinion of a group of operators who recently participated in a discussion of the 
factors that should be considered in determining both a rate and a method of 
charging off equipment.” 11 Bus Transportation 162 (April, 1932). 
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In 1930, a uniform system of accounts for carriers by air,? devised 
by the Post Office Department along the lines of the system of 
accounts prescribed for rail carriers by the I. C. C., was made 
mandatory for ail mail carriers. “The Department and the car- 
riers reached an agreement on rates to be charged on the various 
classes of equipment, although no formal order covering rates was 
issued.”* In the uniform system, depreciation (to include obso- 
lescence) calculated from cost on a service-life basis, is charged 
as an operating expense under maintenance, and a reserve is built 
up® (although most of the carriers, in their reports to stockholders, 
show depreciation separately from other expenses). 

From 1930 to 1934 the Post Office Department allowed the 
mail carriers to write off airplane equipment over a period of 
three years. If the planes were replaced before the end of this 
period, they were hangared and maintained for emergency uses. 
Thus depreciation charges could be made until the first cost was 
written off, and entering into operating expenses, affected the mail 
rates allowed the carriers. 

Since the cancellation of mail contracts in February, 1934, the 
mail carriers have not been required to follow definite depreciation 
policies. There is a wide diversity in the rates at which deprecia- 
tion is charged. Where cost new is the basis of aircraft deprecia- 
tion, estimated service lives range either from 1% to 4 years or 
from 2400 to 6000 flying hours. (Some of the larger carriers 
which appeared with the letting of the new mail contracts are using 
the estimated flying life basis), “When the service life is stated in 
hours, an approximation of the equivalent in years can be made 
upon the basis of the rate of use for the period. . . . This con- 
version develops a service life of airplanes ranging from 14 months 
to about 7 years.”’ “When the basis of depreciation is book value 
as of a date subsequent to the original purchase, the same absence 
of uniformity exists. Many of the airplanes used in mail opera- 
tions were acquired second hand in the spring and summer of 
1934. Others were used by the carriers or their predecessors in 





8. Uniform System of Accounts for Carriers by Air (U. S. P. O. Dept., 
July 1, 1930). 

4. Paul T. David, The Economics of Air Mail Transportation (Brookings 
Inst., 1934), p. 140. 

5. “The procedure in connection with the accounting for depreciation for 
carrier property shall be such that at all times the credit balance in the de- 
preciation reserve accounts shall fairly reflect, as nearly as it is practicable to 
estimate, the depreciation that has accrued on carrier property remaining in 
service, or the loss in service value or in the capacity for service that has taken 
place in such property.” Uniform System of Accounts for Carriers by Air (U. 


S. Post Office Department, July 1, 1930) 13. S 
. Cc. Cc. 705. Air Mail Docket No. 1, “Air Mail Compensation, 


6. 2 
Mar. 11, 
7. Idem. 
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prior operations. With respect to this equipment, depreciation is 
accrued on an annual basis or on actual flying hours. Where the 
annual basis is used, the service life is estimated at from one to 
three years, notwithstanding that the equipment may have been 
from one and a half to nearly six years old when a new cycle of 
life was assigned to it.”* In most cases, airplanes are thoroughly 
overhauled and restored at intervals of about 3000 hours, so that 
instances of worn-out planes are rare in the group of mail car- 
riers, although the prevailing practice is to depreciate to zero. 

Except for a general tendency to use engines until they are 
worn out, depreciation of engines presents the same diversity of 
method. “Where engines are depreciated on the basis of cost new, 
their service lives are based upon the number of hours during 
which they may be expected to function efficiently and vary widely 
for different makes, ranging from 1500 to 4000 hours.”® “The 
estimated service life of some engines is based on the book value 
as of dates subsequent to purchase new and in such cases is de- 
termined on an annual basis or on the basis of flying hours.’”2° A 
few carriers lease their equipment, and no depreciation, as such, 
is charged, although the rents are largely based on depreciation of 
the property. 

The relative significance of depreciation (including obsoles- 
cence) can be indicated by selecting data from the reports of the 
mail carriers to the I. C. C. From the various dates of inaugura- 
tion of service in May, June, and July to October 31, 1934, the 
total depreciation on aircraft and engines accrued and charged 
amounted to $746,788 or 7% of total operating expenses.11 Main- 
tenance and depreciation combined, amounting to $2,288,127 was 
21.5% of total operating expenses and 25.7% of total operating 
revenues.'2. On a per-mile of service basis, total operating ex- 
penses amounted to 52c per mile (total revenues to 43.4c) of which 
maintenance and depreciation combined accounted for 11.2c.** The 
total investment of the carriers in real property and equipment was 
$7,068,867, and the combined balance sheets as of October 31 re- 
vealed depreciation reserves of 46.4% of that amount.’ 

It is obvious that under present conditions of less-than-cost 
operations, any control of depreciation (and particularly of obso- 
lescence) would have a substantial effect upon net income. With 





. Idem. 

. Ibid., p. 706. 
Ibid., pp. 706-7. 
Ibid., 705. 


» p. 707. 
Ibid., pp. 758, 759. 


8 

9 
10. 
at. 
12, 
13. 
14 
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all of the mail carriers showing losses for the year 1934 (as indi- 
cated by their reports to stockholders) depreciation and obsoles- 
cence take on particular significance.*® 

In the first installment of this article,?® the nature of obsoles- 
cence and its peculiar significance in the air transport industry was 
discussed. In the light of that discussion, and of the above descrip- 
tion of the actual methods of accounting and the resultant amounts, 
the question “how would obsolescence be accounted for” can now 
be approached. The development of airplanes is progressing at 
such a rate that they are obsolete before they are worn out. Any 
standard service-life method of accounting for depreciation is ren- 
dered ineffective by the obsolescence factor. While the present 
depreciation accounting is also accounting for obsolescence, only 
rarely does physical depreciation set the limits to the effective life 
of equipment. Since the effective life of equipment is capable of 
fairly close estimate and the factor of obsolescence proper is un- 
certain and unstable, greater accuracy could be obtained by making 
separate provision for depreciation proper and for obsolescence. 
Accounting for depreciation proper can be made on the present 
basis, with a charge to depreciation expense representing the pro- 
rated consumption of the difference between cost and estimated 
salvage value at retirement, and a credit made to depreciation re- 
serve. While greater uniformity in methods of calculating actual 
depreciation is much to be desired, in order to have comparable 
figures of actual cost of operations for the various companies, ac- 
counting for depreciation proper can be reasonably scientific and 
accurate. 

Obsolescence proper can be represented in the accounts by a 
periodic charge to obsolescence expense for the purpose of pro- 
rating over the estimated economic life of the property the invest- 
ment therein which will not be provided for during the same period 
by depreciation charges, with a credit to obsolescence reserve 
which would evidence, at a given time, the total extent to which 
provision has been made for this loss. Annual obsolescence 
charges can only be estimates, and will have to be charged when 
any event takes place to affect materially the economic life of the 
equipment. The total reserves for depreciation and obsolescence 





15. Evidence of the significance of depreciation (including obsolescence) 
to particular carriers, obtained from their annual reports for 1934, is found in 
the per cent of total revenues allotted to depreciation by representative car- 
riers: North Amer, Aviation, 23.4%; United Air Lines, 24.9%; American Air 
Lines (May 13, 1934, to Feb. 28, 1935) 35%. 

16. 6 JOURNAL oF AIR LAw 192 (April, 1935). 
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could be regarded as the total provision of the companies to account 
for loss in value due to all reasons. 

The benefits of separate accounting would be (1) more ac- 
curate knowledge of costs; (2) greater possibilities of control of 
costs and thus greater possibilities of lowering them; (3) more 
comparable figures which could be used for combined action on the 
part of the companies, and by the government in its rate-making 
and regulatory activities. 

While estimates of the degree to which obsolescence has de- 
creased the value of equipment can never be precise, some method 
of determining when equipment is obsolete and when replacements 
are desirable is necessary, even when it is recognized that replace- 
ments must often be made quite suddenly as a result of the forces 
of competition, regulation, or public demand discussed in the first 
installment. The purchase of replacement equipment is guided 
by executives’ estimates of the new equipment’s ability to replace 
the original investment and earn a return on capital invested, al- 
though, as we have seen, competitive forces may require replace- 
ments which may only serve to prevent a greater loss, and are not 
expected to be a paying investment in the strict sense. Equipment 
may be obsolete or inferior in the narrow sense in that it will not 
repay the original investment, and in a broader sense if it is found 
that new equipment will not only repay capital investment but pro- 
duce a larger return on capital than the old. 

Assuming, for the time being, that management has some 
choice as to the desirability of replacements (and is not entirely 
forced to replace to “keep in the swim’’) can any tests be applied 
to determine whether or not proposed equipment is sufficiently 
superior to warrant replacements? How long will it take for the 
new equipment to pay for itself? And what will be the return on 
the investment? These questions can be answered by calculations 
designed to show: (1) the ability of the present equipment to repay 
its original cost and a rate of return thereon, (2) the ability of the 
proposed equipment to return its original investment plus the 
capital loss of the old equipment due to the replacement, and a 
return on the investment written off as well as on the new invest- 
ment. Suppose, for example, that an air transport company is 
considering the replacement of two planes which originally cost 
$45,000 each, and have been in use for two years. Two-thirds of 
their value has been charged off through depreciation. A net in- 
come of $10,000 after cash expenses of $80,000 and depreciation 
of $30,000 would be 11% on original investment and 334% on 
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book value. To justify the investment in the proposed planes, 
which will cost $60,000 each, and in the judgment of the manage- 
ment, will have to pay for themselves in two years, their first year 
of operation would have to produce an increase in revenues of 
$70,000 to “break even” (assuming no change in cash expenses) 
for after deducting $80,000 cash expenses, $60,000 depreciation, 
$30,000 capital loss on old equipment (assuming no salvage value) 
$20,000 would be left, or 33%4% on the book value of the new 
equipment at the end of the first year.17 Of course, the extent to 
which expenses can be decreased, and some salvage value obtained 
on the replaced equipment, will change the results. 

It must be kept in mind, of course, that the presence of very 
active competition, such as characterizes the air transport industry, 
cften causes replacement of equipment, regardless of the fact that 
earning power will be lowered and a loss of capital incurred. It 
may pay the management of a company to take the lesser loss 
arising out of replacement than to assume the greater loss which 
would result from the loss of business to the aggressive competitor. 
This is the situation which the present competition in the air trans- 
port industry presents, and which is aggravated by the unusual 
significance of obsolescence in a rapidly progressing and technical 
field. 


IV. DEALING WITH THE PROBLEM OF OBSOLESCENCE. 


Enough has been said to indicate the nature and significance of 
cbsolescence in the air transport industry. There remains the 
more difficult question: “What should be done about it?” Tenta- 
tive suggestions by way of answer to this question may be divided 
into two groups. (1) suggestions re handling of air transport ac- 
counting in general and of obsolescence in particular; (2) sug- 
gestions re broader problems of earning power and regulation. 

(1) It has already been suggested that certain changes might 
well be made in the individual and general handling of accounts. 
These may be repeated at this point, and other observations added. 
First of all, there is need for a uniform accounting system for air 
carriers—one of which is adapted to their nature and problems, 
and not simply patterned after the railway classification of ac- 





17. Several studies in the field of industrial equipment, designed to answer 
the problems involved in the question of equipment replacement, have been made. 
Here the reader will find more refined tests and tabulations: J. J. Berliner, 
“To Scrap or Not to Scrap—Cost Figures That Determine Dollars and Cents of 
Obsolete uipment,” 75 Factory and Industrial Management, pp. 784-6 (April, 
1928) ; Cart ndlein, Jr., “Should I Buy Special Machines?” 92 Factory Man- 
agoment and Maintenance, pp. 200-201 (May, 1934); Paul T. Norton, Jr., “The 





AIR TRANSPORT OBSOLESCENCE 417 


counts.’® Besides fulfilling the essential function of accounts and 
the revealing of true financial condition, the adoption of a revamped 
uniform classification would lead to the dissemination of informa- 
tion of value to all participants in the industry and to the regu- 
latory bodies. No great progress can be made in cooperative or 
regulatory efforts until the diversity of methods of handling main- 
tenance, depreciation proper and obsolescence is eliminated. The 
more particular question of separation of depreciation and obso- 
lescence accounting has already been dealt with in previous pages. 

(2) More fundamental changes than mere accounting changes 
are necessary, however, if the heavy costs of obsolescence are to be 
satisfactorily dealt with. Obviously, operating revenues will have 
to increase greatly, or expense decrease greatly, if the industry is 
to survive under private management. The I. C. C. found that for 
the period from the inauguration of service in May, June, and 
July to October 31, 1934, total revenues of the air mail carriers 
amounted to $8,902,846, or an average of 43.4c per mile, while 
total operating expenses were $10,660,839, or an average of 52c 
per mile. The combined net loss from operations, after taxes, 
amounted to $1,818,075. For individual routes, the results of 
operations ranged from a net loss of 43.8c per mile to a net in- 
come of 3.5c.!® 

Annual reports of individual companies for the year 1934 indi- 
cate a continuation of deficit operation, in spite of increased pas- 
senger and express traffic. While increases in passenger and ex- 
press revenues are likely to continue due to improvements in ser- 
vice, promotional activities, and rate reductions, the recurrent 
changes in load offer a favorable opportunity to test the public’s 
reaction to lower or special rates, as railway management is en- 
deavoring to do. Such experiment would need close cooperation 





Selection and Replacement of Equipment,” 56 Mechanical Engineering, pp. 589- 
592 (October, 1934); J. W. Roe, “Machine Replacement Factor Determined by 
Formulae,” 87 Steel pp. 89-90 (July 3, 1930). 
18. For criticisms of the existing system of prescribed accounts, see Paul 
T. David, op. cit., pp. 141-2, 213, and Lawson L. Putnam and Franklin D. Myers, 
“Accounting for Air Carriers,” 31 Aviation, pp. 72-75 (Feb., 1932). 
19. 206 I. C. C. 707. On a mileage basis, average results of operations in 
more detail were as follows (p. 778): 
Operating Revenues: 
Air-mail passenger 27.6c. 
Scheduled exclusive passenger 29.7c. 
Express and freight 2.1c. 
Mail 24.5c. 
Other 1.3c. 
Total 43.3c. 
Expenses: 
Maintenance and depreciation 11.14c. 
Conducting transportation 32.9c. 
Traffic and advertising 4.7. 
General and administrative 2.7c. 
Total 51.8c. 
Net Loss from operations 8.6c. 
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by the entire industry in order to avoid further disastrous com- 
petition. Even so, it is likely that the public’s use of the air will 
increase at a rather slow secular rate. 

Of obviously greater significance is an increase in mail rey- 
enues, which depend entirely upon the attitude of the federal 
government towards the industry. The present rates are clearly 
less than cost rates. Mr. Harllee Branch, second assistant post- 
master general, testified in the hearings to amend the Air Mail Act 
that an increase of 15.976c per mile would have been necessary to 
avoid a deficit of total operations of the contracting companies 
during the period July 1, 1934, and November 30, 1934.29 The 
evidence brought out in these hearings and in the evidence pre- 
sented to the I. C. C. in its inquiry”! indicate clearly the necessity 
of increased air mail rates, as well as a change in the method of 
calculating the rates. In the words of the Commission, “(1) Fair 
and reasonable rates for the transportation of air mail by airplane 
and the service connected therewith over each air mail route should 
be ascertained upon the weight of the mail, computed at the end of 
each calendar month on the basis of the average mail load carried 
per mile over the route during such month; and (2) for each route 
designated below, the fair and reasonable rates will not exceed, 
for each airplane mile actually flown with mail, the rates for 300 
pounds or less determined in accordance with the following table”: 
(table follows, indicating the bases per airplane mile for each of 
the 32 routes, ranging from 25c to the maximum of 33%c).??_ In 
connection with the needed revision of air mail rates, it is recog- 
nized that equitable adjustment of the rates requires that the I. C. 
C. (or an air commerce commission, as suggested by the Federal 
Aviation Commission in its recent report) be fully empowered to 
determine the rates.?* 





. Hearings on Bills to Amend the Aix Mail Act of 1934 (S. 2420, S. 2454 
and . R. 6511) 74th Congress, 1st Session, p. 33. 

2 206 I. C. C. 675. 

206 I. C. C. 724-5. 

. It is not within the scope of this paper to enter into a discussion of 
air mail rates, air transport regulation, and other broad and controversial 
questions concerning the industry. The reader is referred to the following 
sources for recommendations of changes which have been suggested as neces- 
sary for the industry and for the public service it renders: 

€f H. G. Moulton and Associates, The American Transportation Problem 
(Brookings Inst., 1933) Ch. XXX. This comprehensive survey of contemporary 
transportation problems suggests that jurisdiction of all but matters of safety 
be conferred upon the I. C. C., and that eventually air transport should be 
placed upon a completely self-supporting basis. 

(2) Paul T. David, The Economics of Air Mail Transportation (Brook- 
ings Inst., 1934). This comprehensive history and economic appraisal of the 
air mail service concludes with a series of recommendations with reference to 
public policy. 

(3 Report of the Federal Coordinator of Transportation, ‘Regulation of 
Transportation Agencies,” 73rd Cong., 2nd Sess., Sen. Doc. 152 (Mar. 10, 1934). 
This very comprehensive survey of the present scope of regulation of water, 
motor, and air transport regulation includes bills to place ie hee Om of all 
forms of interstate transportation under the jurisdiction of the I. C. C. These 





AIR TRANSPORT OBSOLESCENCE 
V. SuMMary. 


It appears that from the point of view of public policy, the fol- 
lowing changes are necessary to maintain the air transport industry 
and to offset the serious financial condition of the carriers, char- 
acterized as the industry is by the presence of unusual competition 
aud heavy obsolescence costs: 


(1) Revision of the amount and method of determining air 
mail rates. 


(2) Centralized federal regulation of air transport with re- 
gard to rates, entrance into the business (through cer- 
tificates of convenience and necessity) allocation and 
changing of routes, finance, service, accounting (espe- 
cially with respect to maintenance, depreciation proper, 
and obsolescence).*4 


(3) Complete publicity of reports. 


(4) Efforts looking forward to placing the air companies on 
a self-supporting basis as soon as possible. 





bills have been laid before the Congress, and have the support of the Admin- 
istration. 

(4) Report of the Federal Coordinator of Transportation, “Transporta- 
tion Legislation,” 74th Cong., 1st Sess., House Doc. 89 (Jan. 23, 1935). In this, 
his third major report, the Coordinator, among other comprehensive recom- 
mendations, suggests the lines upon which the I. C. C. should be reorganized to 
place it in charge of all forms of interstate commerce. 

(5) Report of the Federal Aviation Commission, 74th Cong., ist Sess., 
Sen. Doc. 15 (Jan. 31, 1935). This report covers the whole field of aero- 
nautics, both commercial and non-commercial, and its provisions can hardly be 
summarized here. (For a summary of its recommendations, see 6 JOURNAL OF 
Air Law 168 (April, 1935). For an excellent commentary on the Report, see 
Robt. —— “The Report of the Federal Aviation Commission: A Com- 
mentary,” ibid., p. 177.) The Commission recommended the creation of an air 
commerce commission to have broad supervisory and regulatory powers over 
civil aeronautics. The provisions of H. R. 5174, “The Lea Bill,” incorporates 
the civil aeronautics program recommended by the Commission. This bill (ex- 
plained by John H. Wigmore and Fred D. Fagg, Jr., in 6 JOURNAL OF AIR LAW 
184 (April, 1935) and reprinted, ibid., p. 219) did not receive the approval of 
the Administration, which favors I. C. C. jurisdiction over air transport. 

C6) i. ¢. Air Mail Docket No. 1, “Air Mail Compensation,” 206 I. C. C. 
675 (March 11, 1935). In this report the I. C. C. reviews the financial con- 
dition of the air mail carriers and lays down what it considers fair and rea- 
sonable maximum air mail rates for each route. This is a very valuable source, 
— includes previously unavailable material on air company finance and opera- 

ons. 

(7) Hearings before a Subcommittee of the Committee on Post Office and 
Post Roads of the U. S. Senate, 74th Cong., 1st Sess., on S. 2420, S. 2454, and 
H. R. 6511, to amend the Air Mail Act of 1934. In this volume the statements 
of Post Office officials, chambers of commerce, air transport companies, and 
others, before the Subcommittee are concerned mainly with the features of the 
a respecting allocation and extension of routes, and compensation for air mail 
-arriage, 

24. A witness for the Post Office Department in the I. C. C. inquiry on Air 
Mail Compensation “showed that some airplanes more than seven years old are 
still in service, and suggested that if a standard service life should be de- 
termined . . . as an element in determining rates, it should be fixed well below 
the maximum period during which an airplane might be kept in service; other- 
wise progress in the development of airplanes might be retarded by an inclina- 
tion of the operators to retain equipment in service until completely depreci- 
ated. (206 I. C. C. 706.) 
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From the viewpoint of the operators of the carriers them- 
selves, the following suggestions are offered: 


(1) That adequate accounting for and control of depreciation 
and obsolescence be made, and that the two factors be 


kept separate. 


(2) In so far as possible, mail and passenger expense should 
have separate treatment in the accounts and reports. 


(3) The carriers should take combined cooperative action 
with respect to drastic changes in service and equip- 
ment, through the dissemination of information, cross- 
licensing and patent-pooling to avoid the worst features 
of cut-throat competition, and the organization of a 
constructive-minded association to perform for the air 
transport industry what the National Automobile As- 
sociation does for the motor industry. 


(4) All cooperative efforts should be made to attract new 
commercial customers for the primary purpose of im- 
proving the load factor. 


(5) Fullest cooperation should be given to regulatory agen- 
cies. 


While the industry is still new, it must have the combined 
support and control of the public through government if it is to 
survive. But every move of management and government should 
be directed towards the goal of self-sufficiency. Not until that goal 
has been reached can the industry attract the capital which will be 
necessary for its fullest development and greatest public service. 








EDITORIALS 


THE AIR EXPRESS SERVICE IN THE UNITED STATES* 


Starting with the August, 1935, issue, The Journal of Land & 
Public Utility Economics’ will publish, in some three installments, 
a very helpful study made by Dr. W. L. McMillen of the Uni- 
versity of Illinois as a partial requisite for a Ph.D. degree. An 
abundance of timely legal articles, together with the essential 
emphasis of the McMillen study on the economic phases of the 
subject prevented publication of this material in the JouRNAL. 

For the benefit of our readers, an abstract of the air express 
thesis follows: 


The purpose of this study is to arrive at some conclusions as to what 
policies can and should be followed in developing the air express service so 
as to render air transportation less dependent upon subsidy for its existence 
and to make this new and fast service available for a greater quantity and 
number of commodities, and to a larger portion of the public. 

The scope of this study includes only the air express portion of the air 
transportation industry. Of the air express business it includes only the 
domestic air express service, omitting any thorough consideration of foreign 
air express service, either that operated under a foreign flag or that operated 
under the American flag, such as that of the Pan American Airways. Of 
this domestic air express service only the economic aspects are considered. 

Of course there are certain other closely related questions which cannot 
be completely ignored. The problems of air express are so very closely inter- 
related with those of the passenger and air mail service that some considera- 
tion and frequent reference must be made to these services. At the present 
time, passengers, mail, and express are all hauled on the same planes using 
the same equipment and personnel, and sharing in the expenses. Only 
because passenger and mail traffic exists to absorb a large portion, at least 
of the fixed costs, can air express exist, economically. Rates on all three of 
the services must be constructed in consideration of each type of traffic so 
as to utilize the equipment as fully as possible. 

The question of subsidy to the airlines, through the air mail pay or other- 
wise, has an important bearing on the air express service. The service, as 
we know it, could not exist without at least certain types of subsidy. 

In this study an analysis has been made of the present air express traffic 
in order to show its present place in the transportation of high-value mer- 
chandise. The first part of this analysis ascertains the nature of the traffic 
in such respects as the size of shipments, the relative importance of various 
items from the standpoint of number of shipments, weight of, and revenue 





*This is the exact title of Dr. McMillen’s monograph. 


1. The Journal of Land and Public Utility Economics is published quar- 
terly by the Northwestern University School of Commerce, 337 East Chicago 
Avenue, Chicago, Illinois. 
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derived. The second part ascertains the characteristics of traffic movement 
such as the direction of movement, the relative importance of various sec- 
tions of the country in producing the traffic and the time of movement. 
Another section of the study makes a more or less elaborate comparison of 
air express, rail express, air mail, and parcel post rates on representative 
routes ranging from a rather short one to a very long transcontinental haul. 
In the same section the time required by the various agencies for the trans- 
portation of commodities shows the savings in time effected by the air 
service. These comparisons demonstrate the difficult problem facing the 
airline in competing with surface agencies under the present air express rate 
structure, and how insignificant the air express traffic must remain if present 
rates persist. 

Next the question of costs is considered. The cost of the air express 
service is computed under various conditions such as (a) when air express 
traffic is hauled in modern passenger equipment along with mail and pas- 
sengers, (b) when it is carried on exclusive air express schedules using 
modern passenger equipment stripped for the purpose, (c) when probable 
future and larger passenger equipment is used, and the express is carried 
along with mail and passengers, (d) when specially designed cargo planes 
are used for exclusive express schedules, and (e) when obsolete passenger 
equipment is stripped and used for exclusive express schedules. 

The purpose of this study of costs is to establish a lower limit under 
which the level of air express rates should never go if the service is eco- 
nomically justified. 

A study of the demand for the service under various conditions is made 
in an effort to determine whether, at the rates dictated by the cost as a lower 
limit, there would be sufficient traffic available to justify an attempt to 
develop the service to any great extent. Inasmuch as several surveys of the 
probable demand for the service already have been made on a national scale, 
the results of these surveys are presented in this section of the study. 

Lastly, certain policies which seem necessary or desirable in developing 
a greater volume of traffic and revenue from the air express service are pro- 
posed. The proposed policies are based mainly on the facts brought out in 
the sections of the study discussed above. 

There has been no comprehensive study of the air express service pub- 
lished. For this reason, the greater part of the data was gathered from 
original company and government records, papers, and documents. Access 
was obtained to an unpublished study of air express by Mr. W. A. M. 
Burden of Scudder, Stevens, and Clark of New York City (Investment 
Counsel) and another unpublished study made by Mr. John F. Scheetz of 
the McCann-Erickson Advertising Agency, for the United Air Lines. 

Many data were gathered by personal interviews in Chicago, Washington, 
D. C., and New York City, with airline and government executives, as well 
as many letters and communications from these sources. A few Government 
publications yielded much data, as did records consulted in the offices of the 
Interstate Commerce Commission, and the Post Office Department in Wash- 
ington. 

Present air express traffic is relatively insignificant, but shows promise of 
considerable growth. Most of the traffic is handled by the two air express 
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systems; the General Air Express system, and interline association, and the 
Air Express Division of the Railway Express Agency. 

About three-fourths of all air express shipments are five pounds or less, 
while the average weight is about six and one-half pounds. The average 
revenue per shipment is slightly under three dollars. The seven most im- 
portant items carried comprise four-fifths the total number of shipments, 
three-fourths the weight, and about two-thirds of the revenue. 

The heavier shipments (those above ten pounds) comprise a small pro- 
portion of the total shipments yet a relatively large percentage of the tonnage 
and revenues. Hence this traffic in heavier items is very desirable and its 
volume should be increased as much as possible. 

Most air express moves at night. More than 80 per cent of all air 
express traffic moves on the late afternoon and night schedules. There is 
no great seasonal variation in the traffic.. 

Air express rates are from 1.8 to 8 times rail express rates depending 
upon the weight and distance. The ratio of the air express rate to the rail 
rate increases directly with both weight and distance. The average air 
express shipment, weighing 614 pounds and going 1000 miles, travels at a 
rate of about four times the railway express rate. The fact that the 
differential between air and rail rates is so much greater for the heavier 
shipments, it seems, explains, in part, the great preponderance of very light 
shipments in air express traffic. 

On the shorter hauls the time advantage of air express is not so great. 
While on the longer hauls the rail time is more than five times the air time, 
on the shorter ones it is about three times. Also because most air express 
requires no faster service than overnight delivery, the relative importance of 
air express service decreases with the shorter distances. Because of the very 
high present air express rates, air express will seldom be used except where 
time is a much more important consideration than cost of transportation. 
Unlike any other mode of transporting merchandise there is no range of 
weights or distance where air transportation is cheaper than all other agencies. 
Present high rates impose two limitations on the service. The service is 
limited to (a) a very few kinds of articles, and (b) certain unusual con- 
ditions under which other commodities are shipped. 

It seems that rates must be drastically reduced before the volume of air 
express traffic can become very important to the airlines. 

At any given time costs vary with the proficiency of the management, 
with the terrain, and with the type of weather conditions found in various 
parts of the country. Over any given route costs vary with the season, gen- 
erally being higher in the winter months. The major factors which affect 
costs at any given time over any given route are (1) the type of equipment 
used, and (2) the number of schedules flown; the first factor influencing 
principally the “flying” costs and the second the “ground” costs per trip. 
Inasmuch as the ground costs are relatively fixed costs, added schedules, 
up to a certain point, increase ground expenses very little, if any. Because 
this is true, the business is one of decreasing costs. 

Although some growth may be expected at present rates, yet if the air 
express traffic grows to any significant volume it cannot be expected to bear 
its full share of all costs, including the overhead costs, but of course the 
revenue should cover all of the out-of-pocket costs of handling the traffic 
plus some extra to apply on the overhead costs. 
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When express is carried on the passenger ships along with passengers 
and mail there is little out-of-pocket cost of handling and hauling it. Prob- 
ably the most economical way of handling a very much greater quantity of 
traffic would be through the use of passenger planes with much greater cargo 
carrying capacity than those now in service. Since this would add little to 
the cost of transportation the great portion of the revenue from this traffic 
may be considered as net. This may be used for decreasing the net loss, or 
for enabling the lines to operate with less mail subsidy. In this event, of 
course, the express would be hauled on the regular passenger and mail 
schedules. 

If exclusive air express schedules are to be flown the evidence pre- 
sented in this study indicates that it is most economical to use specially 
designed cargo planes.2, Where the addition of this equipment is impractical 
it seems that it is to the advantage of the airline to use the present modern 
transport equipment stripped for use as cargo ships rather than to use the 
obsolescent passenger equipment, even though there are no depreciation 
charges on this latter type of planes. It seems that contrary to popular 
opinion, the airline cannot afford to use obsolescent passenger equipment for 
flying exclusive air express schedules except for purely experimental pur- 
poses. 

Any estimate of the probable volume of traffic under conditions existing 
neither in the past nor at the present time can be little more than an in- 
telligent guess, and must be accepted with much caution. It seems to be the 
tendency of prospective users to overestimate the volume of traffic which 
they would ship under various conditions. 

The market for air express may be divided into that for “emergency” 
shipments and that for “regular” shipments. The former consists of a 
demand for high speed transportation due to unusual conditions arising in the 
affairs of the shipper or consignee while the latter implies a routine use of 
the service. On the whole, high rates do not act so much as a deterrent in 
the use of the service, for emergency purposes, as evidenced by the fact 
that about three-fourths of the present traffic is of the emergency type and 
that traffic has grown very rapidly despite the very high prevailing rates. 
On the other hand there is reason to believe that a drastic reduction of rates 
would increase the volume of regular traffic very greatly. 

The present transcontinental air express rate is about eight times the rail 
express rate. It has been cstimated that a decrease in this rate to about 
four times the rail rate would increase the volume about one hundred per 
cent, while a decrease to three times the rail rate would increase the volume 
500 per cent. It has also been estimated that at an average rate of 30 cents 
per ton mile the volume of air express traffic would be nearly 9,000,000 ton 
miles annually or nearly 20 times the present volume. These estimates seem 
to be conservative. 


A Proposep Poritcy FOR THE DEVELOI'MENT OF THE AIR ExprREss SERVICE 
IN THE UNITED STATES 
1. Organization. 
The air express traffic of all of the American air lines should be handled 
under one system. It is recommended that this be done either: (a) by the 





2. Such as the Fairchild XC31 cargo plane. 
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formation of a new corporation jointly owned and controlled by the airlines, 
possibly using the pickup and delivery service of the Railway Express 
Agency, or the Telegraph Companies, or both, in cities where the traffic will 
not support a separate organization for the purpose, or 

(b) by all airlines joining the Air Express Division of the Railway 
Express Agency in providing the service. The lines would have a contract 
with the Railway Express Agency, whereby the latter is to provide the pick- 
up, delivery and ground handling services in the most efficient manner, and 
to receive as compensation the out-of-pocket costs of these services plus a 
percentage of the revenue remaining after this deduction for overhead costs 
and profit. Inasmuch as there is the potential danger of a conflict in the 
interests of the railroads and the airlines it is recommended that control of 
the air express rates be placed with the Interstate Commerce Commission, 
if the Railway Express Agency is to handle the air express traffic of all iines. 

Regardless of the method used, the urgent and immediate need is that 
one system should handle all air express traffic. 


2. Rates. 

It is recommended that to expand the service air express rates be dras- 
tically reduced. However, in view of the lack of a definite governmental 
policy toward air transportation, the airlines hesitate to add to their capital 
investment, which is necessary if the express rates are lowered. It seems 
they are somewhat justified in postponing expansion of the service. The 
lowered rates when the times comes for expansion, should be classified 
according to the type of commodities hauled. The proposed classification 
provides for: 

(a) A “Special” Class for the items making up the bulk of present 
traffic, to pay approximately the present rates, and to be carried on passenger 
planes. 

(b) First Class items including in large part industrial products mov- 
ing away from industrial centers and all products not specified in the other 
classes. This class of items is to pay a rate of from 2% to 3 times the rail 
express rate (or between % and % of the “Special” Class items). 

(c) Second Class items including perishables moving mainly toward 
major centers, paying a rate of about 65 per cent of that of First Class items. 

(d) Specially low commodity rates in case there is a shortage of traffic 
moving toward the major centers. These rates are to apply to certain specific 
items that cannot bear the second class rates and it is suggested that they be 
about 50 per cent of the First Class rates. 

Inasmuch as the present rate on the bulk of present traffic would not be 
disturbed, the revenue would be decreased very little, and with the almost 
certain large increase in volume and revenue under the classified rates, the 
net revenue to the airlines should be increased considerably. It is not as- 
sumed that adjustments in the proposed rates would not be necessary from 
time to time. 


3. Competition. 
It has been urged that all express traffic should be handled by one 





3. Among the items to be placed in this class: 
(a) valuable papers, (b) advertising and printed matter, (c) news photos, 
(d) films, (e) bullion, (f) securities, (g) jewels, and (h) other valuables. 
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system. It is proposed that air express rates should be regulated by the 
Interstate Commerce Commission to prevent the breaking down of the pro- 
posed classification by any competition for the air express traffic which later 
may arise from a possible inauguration of another express system. Regu- 
lation of rates was shown to be especially desirable if the traffic is to be 
handled by the Railway Express Agency. It is proposed that competition 
between airlines be regulated by some such agency as the Interstate Com- 
merce Commission. Certificates of convenience and necessity should be 
required of any airline using the Government airways. Not more than one 
should be granted a certificate on any route unless the new applicant shows 
that its service is desirable and justified before it received a certificate. It 
seems that the very real and keen competition with the surface agencies of 
transportation can be relied upon to give the public the benefit of the ad- 
vantages of competition and alert management. This control of airline com- 
petition would prevent the division, among several lines, of traffic which will 
hardly support one line. 


4. Exclusive Express Schedules. 


Perhaps the least expensive way of handling an expanded air express 
traffic is through the use of larger passenger planes with larger cargo carry- 
ing capacity, carrying express along with passengers and mail. However, if 
exclusive express schedules are flown, because larger passenger planes are 
not available, the specially designed cargo plane is likely to be less expensive 
than the use of any type of passenger equipment. Use of the obsolescent 
passenger plane is the least desirable and it is recommended that it be used 
only for purely experimental purposes. 


5. Educational Publicity. 


When it has been decided to expand the air express service much atten- 
tion must be given to publicity, advertising, and other sales effort, for the 
general public is very poorly informed concerning the service. 

The publicity and sales effort should be directed primarily toward the 
consignee, for as a rule he pays the charges and directs the shipper as to how 
the shipment is to be shipped. The effort should be then to educate the very 
large number of consignees rather than a few large shippers. 

All media should be employed such as (a) news columns of the papers, 
(b) the advertising of users of air express, (c) airline advertising, and 
(d) by direct sales effort. 


6. Subsidy. 


Although in this thesis no thorough study was made of the question of 
subsidy, yet the evidence presented by those who have studied the subject 
seems to show that for the proper development of the air transportation 
industry as a whole a subsidy is desirable for some years to come. 

It is recommended that provision of the airways by the Federal Govern- 
ment, and the airports by municipalities should continue indefinitely, and that 
the payments for the transportation of air mail of a sum greater than postal 
receipts therefrom (or a direct federal subsidy) should continue until such 





4. Dr. Crane, the Federal Aviation Commission, and the Interstate Com- 
merce Commission. 
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time as the Interstate Commerce Commission decides that the business is 
able to stand on its own feet. 


Because one of the greatest defects of the service is its lack of depend- 
ability due mainly to inability to fly in bad weather conditions, it is urged 
that the Federal Government push as rapidly as possible the installation of 
blind landing devices on all the federal airways. This is desirable from the 
standpoint of the passenger and mail traffic as well as that of the air express. 
It is felt that the use of these devices will enable the air service to approach 
the regularity and dependability of railroad transportation. 


JAPANESE AVIATION LEGISLATION 


The translation of the Civil Aviation Law of Japan, which 
appears at page 445 of this issue, has been furnished through the 
courtesy of Dean John H. Wigmore. While serving as Legal 
Adviser for the Federal Aviation Commission at Washington in 
January, 1935, Dean Wigmore received an invitation on behalf 
of the Society for International Cultural Relations (Kokusai Bunka 
Shinkokai) and Keio University to return to Japan and organize 
the completion of the translation and editing of the records of 
justice in Japan covering the period 1600-1860. This work had 
been started by Dean Wigmore during his former stay and four 
volumes were published in 1892. 


During his two months stay in Japan, Dean Wigmore delivered 
a lecture at Keio University on “The Present Condition of Air 
Law, National and International,” and has arranged for the pub- 
lication of other interesting legal material pertaining to Japanese 
aeronautical law. 
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REPORT OF THE STANDING COMMITTEE ON AERONAUTICAL 
LAW OF THE AMERICAN BAR ASSOCIATION FOR 1935* 


I. MEETING OF THE COMMITTEE 


The Committee has held two meetings since the last annual meeting of 
the Association. The first meeting was held at Princeton, New Jersey, on 
December 15, 1934, present all of the then members of the Committee, in- 
cluding Mr. John A. Elden of Cleveland, Ohio. On January 1, 1935, Mr. 
Elden died as the result of a most unfortunate accident. The remaining 
members of the Committee felt very deeply his loss. 

Shortly thereafter Mr. Fred D. Fagg, Jr., of Chicago, was appointed to 
succeed Mr. Elden as a member of the Committee. The Committee held its 
second meeting in Washington, D. C., on May 10, 1935, with all members of 
the Committee present. 


II. RECOMMENDATIONS 


_ .Your Committee has no specific recommendations to make to the Asso- 
ciation in this report. 


III. Proposep STATE UNIFORM AERONAUTICAL CODE 


In the last report of this Committee, presented at the annual meeting 
in 1934 (see Vol. 59, A.B.A. Reports, page 413) your Committee reported 
that, as a result of its joint meeting with the Aviation Committee of the 
Commissioners on Uniform State Laws, it has been agreed that the proposed 
state Uniform Aeronautical Code should be divided into three parts: Part I 
to consist of an Act to provide for state regulation of aeronautics; Part II 
to consist of an Act with regard to airports; Part III to consist of an Act 
covering substantive questions such as the right of flight, the liability of the 
owner and operator of aircraft, to passengers, to shippers, and to third 
parties on the surface, also questions of liability in case of collision of air- 
craft, and other similar topics. Your Committee further reported that at the 
request of the Committee of the Commissioners, your Committee had sub- 
mitted to the Committee of the Commissioners, a proposed state regulatory 
Act to be considered by the Commissioners as Part I of the proposed Code; 
that Part II of the proposed Code with reference to airports, might be ready 
for final consideration during 1934; and with regard to Part III that it was 
understood that the Committee of the Co:nmissioners had determined that 
further research would be necessary before a draft could be submitted. 

Your Committee now takes pleasure in reporting that your Committee 
has been advised by the Chairman cf the corresponding committee of the 
Commissioners, that Part I of the Code (consisting of the Act to provide 
for state regulation of aeronautics) was duly considered at the annual 
meeting of the Commissioners held in Milwaukee in 1934, was modified in 
certain details, and will probably be ready for final consideration at the next 
annual meeting of the Commissioners to be held at Los Angeles this year. 

‘ Your Committee was also advised that Part II of the proposed Code 
(the act with regard to airports) was adopted in final form by the National 
Conference of Commissioners at its Milwaukee meeting in 1934, and has 
been duly published as one of the uniform Acts recommended for adoption 
by the several states. 

*This report was presented to the Association on Thursday, July 18, 1935, 
pond acgugaa here through the courtesy of the Executive Secretary of the 
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Your Committee is further advised that Part III of the proposed Code 
(the proposed Act as to liability, etc.) is still being studied by the Com- 
mittee of the Commissioners. It is hoped that a draft of this part of the 
proposed Code will be completed during the ensuing year, so that it can be 
studied by your Committee jointly with the corresponding Committee of the 
Commissioners. When this part of the proposed Code has been drafted, it 
will be presented to this Association for consideration, in view of the con- 
troversial questions to be covered therein with reference to the right of 
flight and with reference to the liability of aircraft, as requested by this 
Association in the resolution adopted at the annual meeting in 1933 and 
discussed in the last annual report of this Committee (59 A.B.A. reports, 


page 415). 


IV. Procress oF THE LAW oF AERONAUTICS IN THE UNITED STATES 


As heretofore pointed out in the last annual report of this Committee, 
the by-laws of this Association authorized the Committee to consider and 
report “on all questions pertaining to the law of aeronautics.” 

During 1934 Iowa passed a law authorizing a state aeronautics com- 
mission. Statutes indirectly affecting the law of aeronautics were passed 
in certain other states, none of which are of great importance. 

On June 12, 1934, a revised Federal Air Mail Act came into effect 
(Public Act No. 308, 73rd Congress, 2nd Session) authorizing the Post- 
master General to award new mail contracts to private airline operators, 
and providing for a thorough study of the air mail question and to consider 
“a broad policy covering all phases of aviation and the relation of the 
United States thereto.” Pursuant to the authority granted in this Act, the 
President of the United States appointed a Federal Aviation Commission, 
which Commission held public hearings at Washington in September, October 
and November, 1934, and thereafter completed, and filed with the President 
of the United States, its report. The report of the Federal Aviation Com- 
mission is a comprehensive document containing over one hundred recom- 
mendations pertaining, among other things, to (1) Air Transport, (2) Mis- 
cellaneous Civil Aviation, (3) Airports, (4) National Defense Organization, 
(5) Procurement of Military and Naval Aeronautical Material, (6) Coast 
Guard, (7) Lighter-than-air Craft, (8) Relations to Government and Industry, 
(9) Research and Education, (10) General Governmental Organization, (11) 
Aeronautical Law, and (12) Air Commerce Commission. 

Of the 102 recommendations of the Federal Aviation Commission some 
53 would require legislation to carry them into effect. To accomplish such a 
result, it would be necessary to prepare, amend, or repeal some 15 bills or 
acts. Of these, only two apply directly to aeronautics. The entire civil 
aeronautics program as recommended by the Federal Aviation Commission, 
except for emergency problems of primary routes and increased rates of 
pay, was embodied (so your Committee is advised) in the provisions of 
H, R. 5174, introduced in the House of Representatives on January 31, 1935, 
and which is still in committee at the time of writing this report. 

The objectives of this bill, briefly stated (so your Committee is further 
advised), are as follows: (1) To create an independent administrative 
agency which should have broad supervisory and regulatory powers over 
(a) domestic and foreign air transport (including control of competition, 
service, air mail pay, other rates, and the awarding of subsidies), and (b) 
other phases of civil aeronautics (including all the activities now carried on 
by the Air Regulation Division of the Bureau of Air Commerce); (2) To 
provide for the transfer or merger of such agency, by Executive Order, to 
or with any other administrative agency established to control all forms of 
transportation—when, and if such transfer should be deemed desirable (but 
supposedly not until the immediately pressing problems of aviation had been 
met and the industry had come nearer to a position of economic maturity) ; 
(3) To amend the Air Commerce Act of 1926; and (4) To codify into one 
act the essential provisions relative to civil aeronautics and to repeal any 
conflicting laws. 

With respect to the basic proposal for the creation of an Air Com- 
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merce Commission, President Roosevelt had said. in his letter transmitting 
to Congress the Federal Aviation Commission’s Report: 


“The Commission further recommends the creation of a temporary 
Air Commerce Commission. In this recommendation I am unable to 
concur. I believe that we should avoid the multiplication of separate 
regulatory agencies in the field of transportation. Therefore in the in- 
terim before a permanent consolidated agency is created or designated 
over transportation as a whole, a division of the Interstate Commerce 
Commission can well serve the needs of air transportation. In granting 
of powers and duties by the Congress orderly government calls for the 
administration of executive functions by those administrative depart- 
ments or agencies which have functioned satisfactorily in the past, and, 
on the other hand, calls for the vesting of judicial functions in agencies 
already accustomed to such powers. It is this principle that should be 
followed in all of the various aspects of transportation legislation.” 


Apart from the proposal looking to the solution of the commercial air 
transport problems, the most significant legal material in the Commission’s 
report is to be found in the chapter on Aeronautical Law which reached 
conclusions on subjects considered from time to time by the American Bar 
Association or by this Committee. Of particular importance are the fol- 
lowing excerpts, copied here for the information of the Bar without any 
expression or recommendation by this Committee: 


“(97) If the several states do not adopt substantially uniform aero- 
nautical regulatory laws within a reasonably early time, a Federal 
constitutional amendment should be adopted which will give to 
the Federal government exclusive control of all phases of civil 
aeronautics within the United States. 


“If aviation is to escape such harmful effects of conflicting state 
legislation as were experienced by the railroads in their early history, 
and have hampered for thirty years every attempt to secure a uniform 
control of traffic on the highways, state aeronautical regulatory laws 
must be substantially uniform. This fact has been recognized by all 
legal and regulatory interests, and under the joint leadership of the 
American Bar Association Committee on Aeronautical Law, the Com- 
mittee on Aeronautical Acts of the National Conference of Commis- 
sioners on Uniform State Laws, the Federal Bureau of Air Commerce, 
and the National Association of State Aviation Officials, the progress 
— state aeronautical legislation has been steady and unprecedently 
rapid. 

** * * * “Tf the completion of this movement for uniformity 
should be unduly delayed, then in order to prevent the multiplication of 
variant state laws of such a conflicting nature as to hamper the healthy 
development of aviation the suggested Federal constitutional amendment 
should be adopted. The need for a broader uniformity of practice than 
now exists, either through state acceptance of uniformity or through 
Federal assumption of full control, seems sufficiently acute to justify 
the remedy of constitutional change if a uniform law is not generally 
adopted. 

“The proposal of a Federal constitutional amendment to give Con- 
gress exclusive control over all civil aeronautical activities within the 
country is not new. As has already been indicated, the opinion of the 
first American Bar Association Committee, in 1921, was to the effect 
that a constitutional amendment was necessary since it was believed 
that no uniformity could possibly come from the forty- eight states. 

“By 1922, however, expert legal opinion had taken the position that both 
Federal and state aviation legislation were needed, each in its own proper 
field. We do not find that the position has been ‘successfully challenged, 
and it seems clear that there is a distinct place for both Federal and 
state activities pertaining to the encouragement and control of aeronau- 
tics if substantial uniformity of state regulatory legislation can be secured. 
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“(98) The United States should participate actively in the codification 
of international private air law, with annual appropriations 
therefor as necessary. 


“Since 1926, the progressive elaboration of a single international 
code of private air law has been undertaken by official representatives 
from over thirty countries, through the medium of the International 
Technical Committee of Aerial Legal Experts. The Committee paves 
the way and prepares the agenda for formal international congresses of 
private law, whence come treaties or conventions like those of Warsaw 
(already ratified by this country), dealing with the responsibility of an 
international air-transport line to passengers and shippers, and of Rome, 
treating of responsibility to injured third parties on the ground. 

“Though lacking in dramatic quality, this work is of immense im- 
portance. A new form of law is of necessity being created over night, 
to take the place in the air that admiralty has been gradually developed to 
take upon the sea. The United States ought not to be absent from the 
preliminary councils of its creation. 

“American members have been designated to the Committee of Ex- 
perts by the Secretary of State, with the approval of the President, but 
no funds have been available for their expenses. One of the require- 
ments for participation on the Committee is that each country shall make 
an annual contribution toward the expenses of the Committee. The 
United States has been paying its share and is therefore entitled to official 
representation, but the American members have not been able to attend 
the meetings of the Committee and its commissions. This places the 
government of the United States at a serious disadvantage, and we 
recommend that the matter be corrected by the annual appropriation of 
the very modest sum necessary to take a full part in the work, allowing 
expenses to the American delegation and a suitable compensation to 
such of them as are not already in the public service. 


“(99) The commission. hereinafter proposed should undertake a careful 
study of the subject of international public air navigation agree- 
ments to determine the desirable extent, if any, of American 
participation therein. 


“The work undertaken by a new air commerce commission, if one 
is created, should in our opinion include a careful examination into the 
general legal framework of international air commerce. In particular 
there ought to be further study of the relations of this government to 
the Air Navigation Conventions of Havana and of Paris, generally 
known as the Pan-American Convention (which we have ratified) and 
the C.I.N.A. (which we have not), respectively. There ought to be 
study also of the alternative plan of concluding bilateral agreements 
with foreign governments providing for reciprocal rights in the naviga- 
tion of civil aircraft and the issuance of licenses to pilots of particular 
foreign nationalities. Commission inquiry ought to cover also the pos- 
sible value to the United States of various conventions dealing with 
particular subjects, such as the International Sanitary Convention for 
Air Navigation of 1934. Our recommendation extends to all these 


matters. 


“(100) One or more specialists on aeronautical matters should be attached 
to all American delegations to international Conferences having 
aeronautical topics on the agenda. 


“It seems to us important that in all international conferences to 
which the United States is a party, when aeronautical problems are likely 
to arise, the United States delegation should have the services of a 
specialist in that field. Modern international law is being made and 
remade by international conferences. In conferences concerned primarily 
with commercial, industrial, legal, and scientific activities, and necessarily 
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going into a wealth of detail, the best results are obtained by attaching 
specialists to the delegation under the chairmanship of a diplomatic officer. 
This is tending to become the universal practice of nations. Aviation is 
an activity of so specialized a nature that the interests of the United 
States in such a conference cannot be adequately presented, debated, and 
voted without the advice of a specialist. Believing that there can be no 
serious dissent from that view, we have adopted the recommendation 
here set forth. 


“(101) The application of general legal principles to matters specifically 
aeronautical should be modified as experience has shown to be 
wise, and in particular there should be provisions for Federal 
recording of title to aircraft and of mortgages and other liens. 


“It has been inevitable that the rapid changes in aeronautics, to- 
gether with the administrative experience gained in the control of a 
new and growing industry, would require changes from time to time in 
the organic legislation pertaining to the subject. The Air Commerce 
Act of 1926 has already manifested the wisdom of its sponsors and their 
foresight through its ability to meet the needs of aviation development 
over a period of eight years. Reexamining the subject after that length 
of time, however, it now appears to us and to legal authorities whom 
we have consulted that certain changes would be desirable. Largely 
upon the suggestions of representatives of the Bureau of Air Commerce, 
whose daily experience with the provisions of the act warrant careful 
consideration of their proposals, it is recommended that the act be so 
amended as (1) to restate the provision for the registration of aircraft 
for purposes of nationality; (2) to provide where possible for the re- 
cording of title to aircraft; (3) to provide where possible for the record- 
ing of mortgages and/or other liens upon aircraft; (4) to authorize 
further safety and public-health regulations; (5) to restate the licensing 
procedure and to provide additional authorization therefor; (6) to au- 
thorize the classification and rating of all air navigation facilities; and 
(7) to clarify the definitions of terms used in the act. The second and 
third of these seven proposals seem to us particularly important, as 
designed to give aircraft a legal stability as property that they have 
never heretofore possessed.” 


By Public Act No. 418 of the 73rd Congress (S.-3526) approved June 
19, 1934, certain important amendments to the Federal Air Commerce Act 
were adopted. Among other things these amendments authorized the De- 
partment of Commerce to investigate accidents, hold hearings and require 
the attendance of witnesses. The Amendments also extended the authority 
of the Secretary of Commerce so as to provide that airlines engaged in 
foreign commerce, as well as in interstate commerce, must obtain an airline 
certificate in order to operate. 

As your Committee pointed out in its last report, members of the Bar 
who have not specialized in the law of aeronautics have sometimes had diffi- 
culty in locating authorities governing this new and rapidly developing 
branch of the law. For the aid of the Bar, we therefore (through the 
kindness of the Air Law Institute of Northwestern University) call to the 
attention of the Bar, the following important cases decided since our last 
annual report: 


Arr Mart ContrRACTS 

Boeing Air Transport, Inc. v. Farley, 75 F. (2d) 765 (Court of Appeals, 
District of Columbia, Feb. 4, 1935). Cancellation of contracts— 
Remedy at law—Taking of property without due process. Digest: 
6 Journal of Air Law 289. 

National Air Transport, Inc. v. Farley, 75 F. (2d) 765 (Court of Ap- 
peals, District of Columbia, Feb. 4, 1935). Cancellation of con- 
tracts—Remedy at law—Taking of property without due process. 
Digest: 6 Journal of Air Law 289. 
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Pacific Air Transport v. Farley, 75 F. (2d) 765 (Court of Appeals, Dis- 
trict of Columbia, Feb. 4, 1935). Cancellation of contracts—Remedy 
at law—Taking of property without due process. Digest: 6 Journal 
of Air Law 289. 

Pennsylvania Airlines, Inc. v. Farley, 75 F. (2d) 769 (U. S. Court of 
Appeals, District of Columbia, Feb. 4, 1935). Cancellation of con- 
tracts—Remedy at law—Taking of property without due process. 

Transcontinental & Western Air, Inc. v. Farley, 71 F. (2d) 288 (U. S. 
C. C. A—2, New York, June 11, 1934). Nullification of contract 
by Postmaster General—Improper services of process—Lack of juris- 
oe. Note: 6 Air Law Review 59; Digest: 5 Air Law Review 


Petition for writ of certiorari denied (Sept. 11, 1934). Digest: 

6 Journal of Air Law 299 
Varney Air Lines, Inc. v. Farley, 75 F. (2d) 765 (Court of Appeals, 
District of Columbia, Feb. 4, 1935). Cancellation of contracts— 
Remedy at law—Taking of property without due process. Digest: 

6 Journal of Air Law 289. 


ADMIRALTY 
U. . v. One Fairchild Seaplane et al., 6 Fed. Supp. 579 (U.S. D. C, 
Wash., Apr. 16, 1934). Intervening libel for repairs to sea- 
be: ea th as vessel. Digests: 5 Journal of Air Law 660; 
5 Air Law Review 308. 


AIRPORTS 

Opinion of the Atty. Gen. of Minn., 234 C. C. H. 3124 (Aug. 3, 1934). 
Power to acquire land outside of corporate limits—Eminent domain. 
Comment: 6 Journal of Air Law 141; Digest: 6 Air Law Review 95. 

Opinion of the Atty. Gen. of Minn., 234 C. C. H., 3132 (Aug. 7, 1934). 
Municipal airport—Lease—Cancellation. 

Opinion of the Atty. Gen. of Minn., 235 C. C. H., 1801 (Dec. 27, 1934). 
Municipalities—Authority to erect poles, etc., outside corporate limits 
for purposes of lighting municipal airports. 

Parker v. City of Little Rock, ... Ark. , 75S. W. (2d) 243 (Arkansas 
Supreme Court, Oct. 22, 1934). Construction of airport—Munici- 
pality—Federal loan—Plan of repayment—Validity. Comment: 6 
Journal of Air Law 273; Digest: 2 Air Law Review 95. 

woger v. Glynn County et al., ... P 177 S. E. 723 (Supreme 
Court of Georgia, Nov. 17, joann Constitutionality of Uniform 
Airport Act—Public convenience and general welfare—Appropriations. 
Digests: 6 Journal of Air Law 147, 6 Air Law Review 93. 


Arr SCHOOLS 
Opinion of the Atty. Gen. of Minn., 234 C. C. H., 3120 (May 21, 1934). 
Definition of “Air School’—Licenses. Digests: 5 Journal of Air 
Law 660, 5 Air Law Review 384. 


CoMMISSIONS 
Opinion of the Atty. Gen. of Fla., 234 C. C. H. 3120 (Aug. 17, 1934). 
Authority of traffic inspectors to aid in enforcement of federal 
regulations. Digests: 5 Journal of Air Law 660, 5 Air Law Review 

384. 


ConTRACTS 
Curtis v. Roosevelt Aviation School (Munic. Ct. New_York City, Bor- 
ough of Brooklyn, 6th Dist., May 25, 1934). Infants—Aviation 
mechanics course as a necessity. Comment: 6 Journal of Air Law 
275; Digest: 5 Air Law Rev. 382 
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Ruckstell Corp. v. Great Lakes Aircraft Corp., 77 Cal. App. 715 (Cali- 
fornia 2nd App. Dist., Div. 2, May 28, 1934). Cancellation of con- 
tract—principal and agent—Evidence. Digests: 5 Journal of Air 
Law 660, 5 Air Law Review 307. 

Decision affirmed, Supreme Court of California (Dec. 28, 1934), 
89 Cal. Dec. 46. Digest: 6 Journal of Air Law 289. 


INSURANCE 

Martin v. Mutual Life Ins. Co. of New York, ASK. s.0:05 Fos WW. 
(2d) 694 (Supreme Court of Arkansas, May 21, 1934). Double 
indemnity—“Participation in aeronautics.” Digests: 5 Journal of 
Air Law 661, 5 Air Law Review 308. 

Mayer v. New York Life Insurance Co., 74 F. (2d) 118 (U.S. C. C. A.-6, 
Kentucky, December 7, 1934). Double indemnity—Construction of 
“engaging as a passenger in aeronautic operations.” Comment: 6 
Journal of Air Law 278; Digest: 6 Air Law Review 92. 

Snedden v. Massachusetts Protective Assn., Inc., ... N. M. Soe. 
(2d) 1023 (Supreme Court of New Mexico, Jan. 10, 1935). “Double 
indemnity—Construction | of ° ‘engaging as a passenger or otherwise 
in aeronautic operations.” Comment: 6 Journal of Air Law 278. 


LICENSES 


Minnesota v. Kelsey; Minnesota v. Walerius (District Ct. of Hennepin 
County, 4th Jud. Dist., Nov. 21, 1934). Constitutionality—State legis- 
lation—Aircraft licensing—Delegation of legislative power. Com- 
ment: 6 Journal of Air Law 146. 

Nieman v. Minn. Aeronautics Commission (District Ct. of Ramsey 
County, 2d. Jud. Dist., Jan., 1935). Constitutional law—State legis- 
lation—Aircraft licensing—Delegation of legislative power. Com- 
ment: 6 Journal of Air Law 277. 


NEGLIGENCE 

Conklin v. Canadian-Colonial Airways, Inc., 242 App. Div. 625 (N. Y. 
Court of Appeals, Feb. 26, 1935). Common carrier—Liability for 
negligence. Comment: 6 Journal of Air Law 284; Digest: 5 Air 
Law Review 381. 

Interstate Airlines, Inc. v. —_, 5s SEEDS x 256 N. W. 513 (Su- 
preme Ct. of Nebraska, Oct. 4, 1934). Liability of partnership or 
corporation to third party for ‘damages caused by wrongful, negli- 
gent use of company’s airplane by partner or corporate officer for 
individual purposes without consent of owner. Digests: 5 Journal 
of Air Law 661, 5 Air Law Review 379. 

Parker v. James E. Granger Inc. et al., Cal. App:....<, 39-2: @) 
833 (2nd App. Dist., Div. 2, California, ‘Dec. 31, 1934), Aircraft col- 
lision—Air traffic rules—Res ipsa loquitur. Digest: 6 Journal of 
Air Law 289; Decision: Detroit Law Journal, Apr. 22, 1935. 

Shaw v. Carson, ... Ia....., 257 N. W. 194 (Iowa Supreme Court, Nov. 
13, 1934). Airplane accident—Contracts—Action for damages by 
lessor. Comment: 6 Journal of Air Law 286; Digese: 6 Air Law 
Review 95. 

Thomas v. American Airways, Inc., ... F. (2d) . 235.C.-C. H. 1205 
he S. D. C., So. Dist. of Cal., 1935). Airplane accident—Res ipsa 
oquitur. 


Wace Disputes 
In the Matter of the Air Line Pilots’ Wage Dispute, Decisions of the 
Natl. Labor Bd., Part II, p. 20, 234 C. C. H. 3123 (May 10, 1934). 
Airline pilots’ wage dispute. Decision: 6 Journal of Air Law 144; 
Note and Decision: 6 Journal of Air Law 271. 
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V. DEVELOPMENT OF INTERNATIONAL AERONAUTICAL LAW 


For some years the United States has been represented on the Inter- 
national Technical Committee of Aerial Legal Experts (C. I. T. E. J. A.). 
It has not been possible, due to lack of funds, for the delegates representing 
the United States, to take an active part in the meetings of this Committee 
which are held in Europe. A Bill, however, has now been introduced in 
Congress to provide an appropriation for this purpose, and it is hoped that 
this Bill will be enacted into law at this session of Congress. The present 
members representing the United States on this Committee are: Mr. Stephen 
Latchford, Treaty Division of the Department of State; Mr. Denis Mulligan, 
Chief of the Enforcement Section, Bureau of Air Commerce, Department 
of Commerce, and Mr. Fred D. Fagg, Jr., Director of the Air Law Institute, 
Northwestern University, and a member of your Committee. At the invita- 
tion of the Department of State, various organizations interested in the law 
of aeronautics were invited to designate representatives to serve on an 
advisory committee to aid the American delegates to the C. I. T. E. J. A. 
The Chairman of your Committee was named by the President of the 
American Bar Association as a member of this advisory committee. 

The C. I. T. E. J. A. now has under consideration certain very important 
proposed international conventions affecting the law of aeronautics, including, 
among others, a draft convention with reference to collisions, and another 
with reference to salvage. 

Since the last report of your Committee, the United States has entered 
into a bilateral agreement with Great Britain, relating to air navigation, a 
similar agreement relating to air worthiness certificates for aircraft and 
issuance of licenses to pilots of civil aircraft. Members of the Bar interested 
in examining the text of these agreements can obtain the same from the 
Department of State, Washington, D. C. 

In the last annual report of this Committee, attention was called to the 
fact that the United States originally signed the Paris Convention of 1919, 
regulating the right of aircraft of one nationality to fly through the air 
space of another nationality, but that the United States had not ratified the 
Paris Convention. Since our last annual report the Paris Convention has 
been ratified by the Argentine Republic and by the Republic of Chile. It 
had previously been ratified by Canada, and its provisions are becoming 
daily of more importance to owners and operators of American aircraft. 
Your Committee, therefore, deemed it wise to give careful consideration to 
this Convention, and particularly to certain very interesting questions as to 
whether the Convention could constitutionally be ratified by the Senate of 
the United States. Mr. Clement L. Bouvé, one of the members of your 
Committee, undertook this investigation at the request of the Committee. 
He has completed his report which, in the opinion of the other members 
of your Committee, is a very able and praiseworthy study of a most 
difficult subject. It is regretted that lack of space will not permit us to 
republish Mr. Bouvé’s special report, but we hope that it will soon be 
available to the Bar through one of the law journals. Your Committee has 
taken no action and makes no recommendation with regard to the views 
expressed by Mr. Bouvé, because your Committee deems it wise to withhold 
any comment on this subject unless and until the United States actively 
considers possible ratification of the Paris Convention. 


All of which is respectfully submitted. 


Joun C. Cooper, Jr., Chairman, 
WiitiaAmM A. SCHNADER 

E. SMYTHE GAMBRELL 
CLEMENT L. Bouvé 

Frep D. Face, Jr. 


Committee on Aeronautical Law. 
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N. A. S. A. O. ANNUAL MEETING AT DETROIT: 
TENTATIVE PROGRAM* 


Thursday Afternoon (September 26th) 
Registration (Headquarters to be announced). 
Inspection of Stinson Aircraft Plant. 


Thursday Evening 


Registration. 
Informal Dinner as guests of the Stinson Aircraft Corporation. 


Friday Morning (September 27th) 
9:30 A.M. Addresses of Welcome: 
Hon. Witt1am B. Mayo, Chairman, Michigan Board of 
Aeronautics. 
Hon. Harvey CAMPBELL, Secretary, Detroit Board of 
Commerce. 
Hon. Frank Couzens, Mayor of Detroit. 
Response: Hon. Frep L. Situ, President, National Asso- 
ciation of State Aviation Officials. 
President’s Address: Hon. Frep L. Situ, Director of 
Aeronautics, State of Ohio. 
Secretary-Treasurer’s Report: Pror. Frep D. Face, Jr, 
Member, Illinois Aeronautics Commission. 
Election of Officers. 


Friday Noon 
1:00 P.M. “Federal and State Coordination,” Hon. RicHarp S. Bov- 
TELLE, of the Bureau of Air Commerce. 


Friday Afternoon 
2:00 P.M. “Federal and State Airport Programs.” 
Discussion Leaders: Hon. Joun S. Wynne, of the Bureau 
of Air Commerce, and Hon. Frep B. SHEriFF, Chairman, 
Montana Aeronautics Commission, and Vice-President, 
National Association of State Aviation Officials. 
4:00 P.M. “The National Airway Program,” Hon. Rex Martin, Direc- 
tor, Air Navigation Division, Bureau of Air Commerce. 


Friday Evening 
7:00 P.M. “Recent Developments in Aeronautical Law,’ Hon. GerorcE 
B. Locan, of Missouri, Legal Counsel, National Asso- 
ciation of State Aviation Officials. 
Stag Reception. 


Saturday Morning (September 28th) 
9:30 A.M. “Aviation Educational Programs.” 
Discussion Leaders: Hon. Orin W. Kaye, Director of 
Educational Program, F. E. R. A. of Michigan; Hon. 





*For the Proceedings of the Fourth Annual Meeting, see 5 JouRNAL OF Alk 
Law 513 (19384). 





STATE REGULATION 437 


Epwarp WHITEHEAD, of Florida; and Hon. Froyp E. 
Evans, Director, Department of Aeronautics, State of 
Michigan. 

11:30 A.M. “Functions of the Aeronautical Chamber of Commerce,” 
Hon. LeicHton W. Rocers, Executive Vice-President, 
Aeronautical Chamber of Commerce of America. 


Saturday Noon 

1:00 P.M. “The American Legion Aeronautical Program,” Hon. 
Howarp C. Knotts, Chairman, Aviation Commission, 
American Legion, and Aviation Supervisor, Illinois 
Commerce Commission. 

1:30 P.M. “Problems of Federal Aviation Regulation,’ Hon. J. Car- 
ROLL Cone, Director, Air Regulation Division, Bureau 
of Air Commerce. 


Saturday Afternoon 
2:00 P.M. “Federal Aviation Commission Report and Federal Legis- 
lation,’ Hon. Epwarp P. Warner, Editor, Aviation. 
3:00 P.M. “Problems of the Independent Operators,” Hon. OLiver W. 
Parks, President, Independent Aviation Operators of 
the United States. 


3:30 P.M. Report of Resolutions’ Committee. 


Saturday Evening (Annual Banquet) 
7:00 P.M. “Program of the National Aeronautic Association,” Hon. 


Wi11AM Gisss McApoo, President, National Aeronautic 
Association, United States Senator from California. 
“Aeronautical Developments,” Hon. EuGeNe Vina, Director 

of Aeronautics, Bureau of Air Commerce. 


Unassigned Addresses: 


“Motor Fuel Taxation,” Mr. Georce W. Lupton, Jr., Oakland, California. 
“State Highway Rights-of-Way and Emergency Landing Strips,” Cot. 
STEDMAN SHUMWAY Hanks, of Nevada. 


N. A. S. A. O. REGIONAL CONFERENCE AT HARTFORD 


Forty-two representatives from some eight states and the District of 
Columbia met at the Hotel Bond, at Hartford, Connecticut, on the afternoon 
of February 2, 1935, at the call of Charles L. Morris, State Commissioner 
of Aeronautics and Vice-President of the National Association of State 
Aviation Officials for the Northeastern Region. 

The early part of the discussion centered on the federal airport program 
and the possibilities of more extensive state promotion of aviation—through 
the encouragement of gliding and other activities. The report of the Fed- 
eral Aviation Commission was briefly considered but no definite regional 
action was taken. 

Vice-President Morris was elected as Chairman of the Regional Legis- 
lative Committee. There were no recommendations adopted at the conference. 





FEDERAL REGULATION 


| EpwarpD C. SWEENEY 
DENIS MULLIGAN 


Department Editors........ 


PROPOSED AIR MAIL LEGISLATION 
(1) H. R. 6511—The Mead Bill* 


A Bit to amend the air mail laws and to authorize the extension of 
the Air Mail Service. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsection (c) of Section 3 
of the Act entitled “An Act to revise air-mail laws, and to establish a com- 
mission to make a report to the Congress recommending an aviation policy,” 
approved June 12, 1934, as amended, is amended to read as follows: 

“(c) If, in the opinion of the Postmaster General, the public interest 
requires it, he may grant an extension of any route, for a distance not in 
excess of one hundred and fifty miles, but only one such extension shall be 
granted to any one person, and the rate of pay for such extension shail not 
be in excess of the rate fixed for the service thus extended.” 


Sec. 2. The first sentence of subsection (d) of such section is amended 
to read as follows: “The Postmaster General may designate certain routes 
as primary or secondary routes. He shall designate as primary routes at 
least three transcontinental routes and, in addition thereto, such other routes 
as he deems advisable, but no route less than five hundred miles in length 
shall be designated as a primary route.” 


Sec. 3. Subsection (f) of such section is amended to read as follows: 

“(f) The Postmaster General shall not award contracts for air-mail 
routes or extend such routes in excess of an aggregate of thirty-two thou- 
sand miles, and shall not establish schedules for air-mail transportation on 
such routes and extensions in excess of an annual aggregate of forty-five 
million airplane-miles. Subject to the foregoing limitation, the Postmaster 
General shall prescribe the number and time of departure of all air-mail 
schedules, and he may utilize therefore any scheduled passenger or express 
flight of the contractor between the terminals or over a portion of any 
route.” 

Sec. 4. Subsection (a) of section 6 of such Act of June 12, 1934, as 
amended, is amended to read as follows: 


“Sec. 6. (a) The Interstate Commerce Commission is hereby em- 
powered and directed, after notice and hearing, to fix and determine by 
order, as soon as practicable and from time to time, the fair and reasonable 
rates of compensation for the transportation of air mail by airplane and the 
service connected therewith over each air-mail route, and over each section 
thereof covered by a separate contract, prescribing the method or methods 
by weight or space, or both, or otherwise, for ascertaining such rates of 
compensation, and to publish the same, which shall continue in force until 
changed by the said Commission after due notice and hearing. In fixing 
and determining such rates, if it shall be contended or alleged by the holder 
of an air-mail contract that the rate of compensation in force for the service 
involved is insufficient, the burden of establishing such insufficiency and the 
extent thereof shall be assumed by him. In no case shall the rates fixed 
and determined by the said Commission hereunder exceed by more than 
20 per centum the limits prescribed in section 3 (a) of this Act.” 





*Passed the House of Representatives, March 25, 1935. 
[438] 
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Sec. 5. The first sentence of subsection (c) of section 6 of such Act 
is amended to read as follows: “Any contract (1) let, extended, or as- 
signed pursuant to the provisions of this Act, and in full force and effect 
on March 1, 1935, or (2) which may be let subsequent to such date pursuant 
to the provisions of this Act and shall have been satisfactorily performed 
by the contractor during its full initial period, shall, from and after such 
date, or from and after the termination of its initial period, as the case may 
be, be continued in effect for an indefinite period, and compensation therefor, 
during such period of indefinite continuance, shall be paid at the rate fixed 
by order of the Commission under this section, subject to such additional 
conditions and terms as the Commission may prescribe, which shall be con- 
sistent with the requirements of this Act; but anyjcontract so continued in 
effect may be terminated by the Commission upon sixty days’ notice, upon 
such hearing and notice thereof to interested parties as the Commission 
may determine to be reasonable; and may also be terminated by the con- 
tractor at its option upon sixty days’ notice.” 


Sec. 6. Subsection (e) of section 6 of such Act is amended by adding 
at the end thereof a new sentence to read as follows: “In arriving at such 
determination the Commission shall disregard losses resulting, in the opin- 
ion of the Commission, from the unprofitable maintenance of non-mail sched- 
ules, in cases where the Commission may find that the gross receipts from 
such schedules fail to meet the additional operating expense occasioned 
thereby.” 


Sec. 7. Section 10 of such Act is amended to read as follows: 


“Sec. 10. All persons holding air-mail contracts shall be required to 
keep their books, records, and accounts under such regulations as may be 
promulgated by the Postmaster General, and he is hereby authorized, if and 
when he deems it advisable to do so, to examine and audit the books, records, 
and accounts of such contractors, and to require such contractors to submit 
full financial reports in such form and under such regulations as he may 
prescribe.” 


Sec. 8. Section 13 of such Act is amended to read as follows: 


“Sec. 13. It shall be a condition upon the holding of any air mail con- 
tract that the rate of compensation and the working conditions and rela- 
tions for all pilots and other employees of the holder of such contract shall 
conform to decisions of the National Labor Board or its successor in au- 
thority notwithstanding any limitation as to the period of effectiveness in- 
cluded in any such decision heretofore rendered. This section shall not be 
construed as restricting the right of any such employees by collective bar- 
gaining to obtain higher rates of compensation or more favorable working 
conditions and relations.” 


Sec. 9. Section 15, as amended, of such Act is amended to read as 
follows: 


“Sec. 15. After June 30, 1935, no person holding a contract or con- 
tracts for carrying air mail on a primary route shall be awarded or hold 
any contract for carrying air mail on any other primary route, nor on more 
than three additional routes other than primary routes. In case that one 
person holds several contracts covering different sections of one air-mail 
route as designated by the Postmaster General, such several contracts shall 
be counted as one contract for the purpose of the preceding sentence. It 
shall be unlawful for air-mail contractors, competing in parallel routes, to 
merge or to enter into any agreement, express or implied, which may result 
in common control or ownership. After June 30, 1935, no air-mail contractor 
shall be allowed to maintain passenger or express service off the line of 
his air-mail route which in any) way competes with passenger or express 
Service available upon another air-mail route, except that off-line competi- 
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tive service which has been regularly maintained for at least four months 
next preceding July 1, 1935, and such seasonal schedules as may have been 
regularly maintained during the year prior to July 1, 1935, may be continued 
if restricted to the number of schedules and to the stops scheduled and in 
effect during such period or season. 

“Upon application of the Postmaster General or of any interested air- 
mail contractor, setting forth that the general transport business or earnings 
upon an airmail route are being adversely affected by any alleged unfair 
practice of another air-transport operator, or by any competitive air-transport 
service other than that supplied by an air-mail contractor on the line of his 
prescribed air-mail route, or by any service inaugurated after March 1, 1935, 
through the scheduling of competitive non-mail flights over an air-mail 
route, the Interstate Commerce Commission shall, after giving reasonable 
notice to the person complained of, inquire fully into the subject matter of 
the allegations; and if the commission shall find such practice or competition 
or any part thereof to be unfair, or that such competitive service in whole 
or in part is not reasonably required in the interest of public convenience 
and necessity, and if the Commission shall further find that in either case 
the receipts or expenses of an air-mail contractor are so affected thereby 
as to tend to increase the cost of air-mail transportation, then it shall order 
such practice or competitive service, or both, as the case may be, discon- 
tinued or restricted in accordance with such findings, and the respondent 
named in the order shall comply therewith within a reasonable time to be 
fixed in such order.” 


(2) H.R. 6511—The McKellar Amendment* 


An Act to amend the air-mail laws and to authorize the extension of 
the Air Mail Service. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the following amendments 
are made to the Act of June 12, 1934, as amended by the Act of June 26, 
1934 (48 Stat. 933, 1243; 39 U. S. C. 469, Supp. VIII): Section 3(a) is 


amended to read as follows: 


“The Postmaster General is authorized to award contracts for the trans- 
portation of air mail by airplane between such points as he may designate, 
and for initial periods of not exceeding three years, to the lowest responsible 
bidders tendering sufficient guaranty for faithful performance in accordance 
with the terms of the advertisement at fixed rates per airplane-mile: Pro- 
vided, That where the Postmaster General holds that a low bidder is not 
responsible or qualified under this Act, such bidder shall have the right to 
appeal to the Comptroller General, who shall speedily determine the issue, 
and his decision shall be final: Provided further, That the base rate of 
pay which may be bid and accepted in awarding such contracts shall in 
no case exceed 33-1/3 cents per airplane-mile for transporting a mail load 
not exceeding three hundred pounds. Payment for transportation shall be 
at the base rate fixed in the contract for the first three hundred pounds of 
mail or fraction thereof plus one-tenth of such base rate for each additional 
one hundred pounds of mail or fraction thereof, computed at the end of 
each calendar month on the basis ot the average mail load carried per mile 
over the route during such month, except that in no case shall payment ex- 
ceed 40 cents per airplane-mile.” 


Sec. 2. Section 3(c) is amended to read as follows: 
“If, in the opinion of the Postmaster General, the public interest re- 





*H. R. 6511 (74th Congress, 1st Session). In the Senate of the United States, 
March 13, 1935; read twice and referred to the Committee on Post Offices and 
Post Roads, May 13, 1935. Reported by Mr. McKellar, with an amendment. 

“The House today refused to accept the Senate’s elimination of authority 
under the Mead Bill for the Interstate Commerce Commission to boost air mail 
rates as much as 20%. The bill was sent to-Congress.” Chicago Herald &€ 
Examiner, June 27, 1935, p. 5. 
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quires it, he may grant extensions of any route: Provided, That the aggre- 
gate mileage of all such extensions on any route in effect at one time shall 
not exceed two hundred miles, and that the rate of pay for such extensions 
shall not be in excess of the rate fixed for the service thus extended.” 


Sec. 3. Section 3(d) is amended to read as follows: 

“The Postmaster General may designate certain routes as primary and 
as secondary routes. He shall designate as primary routes at least three 
transcontinental routes, with such termini as he may deem advisable, and, 
in addition thereto, such other routes as he may consider in the public in- 
terest, but no route less than one thousand miles in length shall be designated 
as a primary route: Provided, That the present route from Seattle to San 
Diego may be held and regarded as other than a primary route: Provided 
further, That the eastern coastal route from Newark (or New York City, 
as the case may be) to Miami, Florida, and the southern transcontinental 
route from Boston via New York (or Newark, as the case may be) and 
Washington to Los Angeles, shall be designated as primary routes.” 


Sec. 4. Section 3(f) is amended to read as follows: 

“The Postmaster General shall not award contracts for air-mail routes 
or extend such routes in excess of an aggregate of thirty-two thousand 
miles, and shall not pay for air-mail transportation on such routes and ex- 
tensions in excess of an annual aggregate of forty-five million airplane- 
miles. Subject to the foregoing, the Postmaster General shall prescribe the 
number and frequency of schedules, intermediate regular stops, and time of 
departure of all planes carrying airmail, with due regard for the volume 
of mail carried over each route and for connecting schedules, and he may 
under such regulations as he may prescribe authorize and notwithstanding 
any other provisions of this Act compensate for a special schedule or an 
extra or emergency trip in addition to any regular schedule over air-mail 
routes or portions thereof at the same mileage rate paid for regular sched- 
ules on the contract route or routes, or at a lesser rate if agreed to by the 
contractor and the Postmaster General, and he may utilize therefor any 
scheduled passenger or express flight of the contractor between the terminal 
points or over a portion of any route whenever the needs of the service 
may so require: Provided, That the Postmaster General may, upon applica- 
tion by an air-mail contractor, authorize said contractor for his own con- 
venience to transport air mail on any non-mail schedule or plane, with the 
understanding that the weights of mail so transported will be credited to 
regular mail schedules and no mileage compensation will be claimed therefor 
and the miles flown in such cases will not be computed in the annual aggre- 
gate of flown mileage authorized under this section.” 


Sec. 5. Subsection (a) of section 6 of such Act of June 12, 1934, as 
amended, is amended to read as follows: 


“Sec. 6. (a) The Interstate Commerce Commission is hereby em- 
powered and directed, after notice and hearing, to fix and determine by 
order, as soon as practicable and from time to time, the fair and reasonable 
rates of compensation within the limitations of this Act for the transporta- 
tion of air mail by airplane and the service connected therewith over each 
air-mail route, and over each section thereof covered by a separate con- 
tract, prescribing the method or methods by weight or space, or both, or 
otherwise, for ascertaining such rates of compensation, and to publish the 
same, which shall continue in force until changed by the said Commission 
after due notice and hearing, and so much of subsection (g) of section 3 
of said Act as is in conflict with this section is hereby repealed.” 


Sec. 6. Section 6(e) of such Act is amended by adding at the end 
thereof a new sentence to read as follows: 

“In arriving at such determination the Commission shall disregard 
losses resulting, in the opinion of the Commission, from the unprofitable 
maintenance of non-mail schedules, in cases where the Commission may find 
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that the gross receipts from such schedules fail to meet the additional 
operating expense occasioned thereby. 

“In fixing and determining such rates, if it shall be contended or al- 
leged by the holder of an air-mail contract that the rate of compensation 
in force for the service involved is insufficient, the burden of establishing 
such insufficiency and the extent thereof shall be assumed by him. In no 
case shall the rates fixed and determined by the said Commission hereunder 
exceed the limits prescribed in section 3(a) of this Act.” 


Sec. 7. Section 6(b) is amended to read as follows: 


“The Interstate Commerce Commission is hereby directed at least once 
in each calendar year from the date of the award of any contract to ex- 
amine the books, accounts, contracts, and entire business records of the 
contracting company, to review the rates of compensation to be paid to 
the holder of such contract in order to be assured that no unreasonable 
profit is being derived or accruing therefrom and in order to fix just rates. 
In determining what may constitute an unreasonable profit the said Com- 
mission shall take into consideration the income derived from the opera- 
tion of airplanes over the routes affected, and in addition to the require- 
ments of section 4 hereof, shall take into consideration all forms of ex- 
penditures of said companies in order to ascertain whether or not the 
expenditures have been upon a fair and reasonable basis on the part of said 
company and whether or not the said company has paid more than a fair 
and reasonable market value for the purchase or rent of planes, engines, or 
any other types or kind, or class, or goods, or services, including spare parts 
of all kinds, and whether or not the air-mail contracting company has pur- 
chased or rented any kind of goods, commodities, or services from any 
individuals who own stock in or are connected with the said contracting 
companies or has purchased such goods and services from any company or 
corporations in which any of the individuals employed by or owning stock 
in the air-mail contracting company have any interest or from which such 
purchase or rents any of the employees or stockholders of air-mail contract- 


ing company would be directly or indirectly benefited. 

“Within thirty days after a decision has been reached by the Interstate 
Commerce Commission touching such profit a report of its results shall 
be made to the Postmaster General, to the Secretary of the United States 
Senate, and to the Clerk of the House of Representatives.” 


Sec. 8. The first sentence of subsection (c) of section 6 is amended 
to read as follows: 


“Any contract (1) let, extended, or assigned pursuant to the provisions 
of this Act, and in full force and effect on March 1, 1935, or (2) which 
may be let subsequent to such date pursuant to the provisions of this Act 
and shall have been satisfactorily performed by the contractor during its 
full initial period, shall, from and after such date, or from and after the 
termination of its initial period, as the case may be, be continued in effect 
for an indefinite period, and compensation therefor, on or after March 1, 
1935, during such period of indefinite continuance, shall be paid at the rate 
fixed by order of the Commission under this Act, subject to such additional 
conditions and terms as the Commission may prescribe, upon recommenda- 
tion of the Postmaster General, which shall be consistent with the require- 
ments and limitations contained in section 1 of this Act; but any contract 
so continued in effect may be terminated for cause by the Commission upon 
sixty days’ notice, upon such hearing and notice thereof to interested parties 
as the Commission may determine to be reasonable; and may also be ter- 
minated, in whole or in part, by mutual agreement of the Postmaster Gen- 
eral and the contractor, or by the contractor at its option at sixty days’ 
notice, or by the Postmaster General at his option at sixty days’ notice.” 


Sec. 9. Section 7(d) is amended to read as follows: 


“No person shall be qualified to enter upon the performance of, or 
thereafter to hold an air-mail contract; (1) if, at or after the time specified 
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for the commencement of mail transportation under such contract, such per- 
son is (or, if a partnership, association, or corporation, has) a member, 
officer, or director, or an employee performing general managerial duties, 
that is, an individual who has theretofore entered into any unlawful com- 
bination to prevent the making of any bids for carrying the mails: Pro- 
vided, That whenever required by the Postmaster General or Interstate 
Commerce Commission the bidder shall submit an affidavit executed by the 
bidder, or by such of its officers, directors, or general managerial employees 
as the Postmaster General or Interstate Commerce Commission may desig- 
nate, sworn to before an officer authorized and empowered to administer 
oaths, stating in such affidavit that the affant has not entered nor proposed 
to enter into any combination to prevent the making of any bid for carry- 
ing the mails, nor made any agreement, or given or performed, or promised 
to give or perform, any consideration whatever to induce any other person 
to bid or not to bid for any mail contract, or (2) if it pays any officer, 
director, or regular employee compensation in any form, whether as salary, 
bonus, commission, or otherwise, at a rate exceeding $17, 500 per year for 
full time: Provided further, That it shall be unlawful for any such officer, 
director, or regular employee to draw a salary of more than $17,500 per 
year from any air-mail contractor, or a salary from any other company if 
such salary from any company makes his total compensation more than 
$17,500 per year.” 


Sec. 10. Section 13 of such Act is amended to read as follows: 


“Sec. 13. It shall be a condition upon the holding of any air-mail con- 
tract that the rate of compensation and the working conditions and rela- 
tions for all pilots and other employees of the holder of such contract shall 
conform to decisions heretofore or hereafter made by the National Labor 
Board, or its successor in authority, notwithstanding any limitation as to 
the period of its effectiveness included in any such decision heretofore 
rendered. This section shall not be construed as restricting the right of any 
such employees by collective bargaining to obtain higher rates of compensa- 
tion or more favorable working conditions and relations.” 


Sec. 11. Section 15, as amended, is amended to read as follows: 


“Sec. 15. After June 30, 1935, no person holding a contract or contracts 
for carrying air mail on a primary route shall be awarded or hold any 
contract for carrying air mail on any other primary route, nor on more than 
three additional routes other than primary routes. In case one person holds 
several contracts covering different sections of one air-mail route as desig- 
nated by the Postmaster General, such several contracts shall be counted 
as one contract for the purpose of the preceding sentence. It shall be un- 
lawful for air-mail contractors, competing in parallel routes, to’ merge or 
to enter into any agreement, express or implied, which may result in com- 
mon control or ownership. After June 30, 1935, no air-mail contractor shall 
be allowed to maintain passenger or express service off the line of his air- 
mail route which in any way competes with passenger or express service 
available upon another air-mail route, except that off-line competitive service 
which has been regularly maintained for at least four months next preced- 
ing July 1, 1935, and such seasonal schedules as may have been regularly 
maintained during the year prior to July 1, 1935, may be continued if re- 
stricted to the number of schedules and to the stops scheduled and in effect 
during such period or season: Provided, however, That if the Interstate 
Commerce Commission, after due notice to the Postmaster General and all 
parties in interest and a hearing thereon, shall be of the opinion that the 
public interest so requires, it may by order require the suspension or the 
decrease or may permit an increase in the frequency of such schedules. 

“The Interstate Commerce Commission is hereby authorized to hear 
any complaint filed by the Postmaster General or any interested air-mail 
contractor setting forth that the general transport business or earnings upon 
an air-mail route are being adversely affected by any off-line flights or extra 
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schedules not provided for in the original contract, nor authorized by the 
Postmaster General, of another air-mail contractor or for any alleged un- 
fair practice by another air-mail contractor. Upon the filing of such com- 
plaint the Commission shall give personal notice to the person complained 
of, inquire fully into the subject matter of the allegations; and if the Com- 
mission shall find such competition or practice, or any part thereof, to be 
unfair, or that such competitive service, in whole or in part, is not reason- 
ably required in the interest of public convenience and necessity, then the 
Commission may enter an order requiring such air-mail contractor to dis- 
continue or restrict such competition or practice in accordance with the 
findings and order of the Commission, and the compensation of such air- 
mail contractor shall be withheld while it continues to violate such order.” 
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THE CIVIL AVIATION LAW OF JAPAN} 
(Promulgated April 8, 1921. Law No. 54) 


CHAPTER 1. GENERAL RULES. 


Article 1. Flying machines as referred to in this law include balloons, 
kites, airships and airplanes capable of carrying men. Aerial navigation 
as referred to in this law includes volplaning either on land or on the water. 
Taking-off from, and alighting on land includes taking-off from, and alight- 
ing on the water. 





1. This text is a translation by the Okuyama Translation Service, Tokyo, 
from the law as printed in a volume entitled “Complete Air Navigation Laws 
of Japan.” (Nippon Ko-ku Hoki Zenshu), published in 1933 by the Imperial 
Aeronautical Society of Japan (Teikoku Hiko Kyokai). The complete contents 
of that volume are given below, but only the Parliamentary Act is here trans- 
lated. The Aviation Bureau in the Imperial Department of Communications has 
made no English translation. 

Contents: 

Air Navigation Act 

The Date of Taking Effect of Air Navigation Law 

Regulations Relative to the Application of Air Navigation Law 

Regulations Relative to the Inspection of Airplanes 

Regulations Relative to the Examination of Aviators 

Regulations Relative to the Physical Examination of Aviators 

Regulations Relative to the 3rd Class Pilot License 

The Form of Air Traffic Diary Established by the Air Navigation 
Rule No. 126 

The ‘Form of Memorandum of Aviator Established by the Air Navi- 
gation Rule No. 127 2 

Regulations Relative to the Air Navigation Quarantine 

Regulations Relative to the Application of Customs Duty Law. 

Regulations Relative to the Rate of Fee at the Custom House. 

Regulations Relative to the Application of Tax Exemption Law on 
the Public Air Field by the Air Navigation Law No. 38. 

Regulations Relative to the Lighting System and Signals of ‘the Air- 
plane, and the Regulations Relative to the Prevention of Collision 
between Airplanes and the airplane and boat 

Regulations Relative to the Application of Air Navigation Law (Korea) .241 

Special Air Navigation Laws (Korea) 243 

eo - Air Navigation Diary and the Memorandum of Aviator. 

orea 

Regulations Relative to the Application of Customs Duties. (Korea).. 

Regulations Relative to the Application of Air Navigation Law. 
(Formosa) 

Regulations Relative to the Inspection of Airplane. (Formosa) 

Regulatons Relative to the Examination of Aviators. (Formosa) 

Regulations Relative to the Physical Examination of Aviators. 
(Formosa) 

Regulations Relative to the 3rd Class Pilot License. (Formosa) 

— B.A Air Traffic Diary and the Memorandum of Aviator. 
‘Formosa 

The Mutatis Mutandis of the Application of Regulations on Custom 
Duties. (Formosa) 

The Rate of Fees Established by the Air Navigation Custom Duties 
and the Custom Regulations of the Formosa Government General..256 

——— Relative to the Rate of Special Fee for Freights Trans- 
ported by Airplane. (Formosa) 

Regulations Relative to the Air Navigation Quarantine. 

Air Navigation Law. (Kuan Tung) 

The fogeeren of an Imperial Ordinance of 1927, No. 267. 
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— 
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Tung) 
The versa of Air Navigation Diary. (Kuan Tung) 
The Form of the Memorandum of Aviator. (Kuan Tung) 
Regulations Relative to the Use of Air Field 
Regulations Relative to the Use of Air Field. (Korea) 
Regulations Relative to the Use of Air Field. (Kuan Tung) 27 
Detailed Regulations Relative to the Application of Air ye Aas LO Law.270 
Detailed Regulations Relative to the Application of Air Navigation 
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Article 2, Flying machines owned by those falling under any of the 
following items shall be deemed flying machines of Japan: 

1. The State of Japan and the public organizations thereof. 

2. Subjects of Japan. 

3. Corporations established in conformity with the laws of Japan, 
comprising unlimited partnerships all of whose partners are 
Japanese subjects; limited partnerships and joint-stock limited 
partnerships all of whose partners with unlimited liability are 
Japanese subjects; joint-stock companies all of whose directors 
are Japanese subjects. 

. Juridical persons, other than those mentioned above, created in 
conformity with the laws of Japan and all of whose representa- 
tive members are Japanese subjects. 


Article 3. This law, excepting Articles 41 and 42 thereof, shall not 
apply to military flying machines. As regards flying machines for State 
use, regulations other than those provided for in Articles 21, 28-30, 33, 34 
and 40 of this law shall be enforced, if necessary, by Imperial ordinance. 


Article 4. Any international treaties on aviation to which Japan is a 
party or any stipulations incidental thereto shall be observed. 


CHAPTER 2. EXAMINATION AND REGISTRY oF FLYING MACHINES. 


Article 5. Any person who manufactures flying machines shall ask for 
an examination, by the administrative authorities concerned, of designs, ma- 
terials, parts, workmanship and finished products. 

Any person who owns a flying machine not accompanied by an official 
certificate of airworthiness shall ask for an examination of his machine by 
the administrative authorities concerned. 

Certificates of airworthiness shall be issued to flying machines that 


have passed the examinations provided for in the foregoing two items. 

The stipulation of either of the aforementioned two items shall not 
apply to flying machines whose use has been approved by the administrative 
authorities concerned by virtue of specific orders. 


Article 6. Certificates of airworthiness shall be deemed null and void 
in any of the following cases: 


a = the terms of validity stated on the certificates have ex- 
pire 

2. When the use of flying machines has been prohibited by order 
in accordance with Item 1, Article 14 of this law. 


Terms of validity as referred to in the foregoing shall be fixed by the 
administrative authorities concerned for a period of six months from the 
day when the machines have passed the aforementioned examinations. 

Terms of validity can be prolonged by the administrative authorities con- 
cerned according to the outcome of the examination as provided for in 
Article 11 of this law and for a period of six months from the day of 
examination. 


Article 7. Owners of flying machines that have passed the examina- 
tions provided for in Article 5 shall have their machines registered at the 
administrative authorities concerned. 

The items of registry shall include the names of owners, registry marks, 
and other items stipulated by the regulations relevant thereto. 





Law. (Kanagawa Prefecture) 
38. Detailed Regulations Relative to the Application of Air snhteeniens 
Law. (Yamanashi Prefecture) 283-288 


Supplement: 
39. Treaties Relative to the Air Navigation Law...... eicieieiwie me oiviaraeiarcrarsts 1-16 
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In case any changes are made in the items registered, owners shall 
apply to the administrative authorities concerned for revision of the regis- 
tration within two weeks from the day when such changes take place. 

Certificates of registry bearing the names of owners, registry marks 
and other items as stipulated by the regulations relevant thereto shall be 
issued to the flying machines registered. 


Article 8. In case flying machines come under any of the following 
items, the owners thereof shall return certificates of airworthiness to the 
administrative authorities concerned within two weeks: 


1. When lost or demolished. 
2. When dis-assembled for abolition. 
3. When certificates of airworthiness have ceased to be valid. 


In case flying machines come under any of the following items, the 
owners thereof shall return certificates of registry to the administrative 
authorities concerned within two weeks: 


1. When lost or demolished. 

2. When dis-assembled for abolition. 

3. When owners have lost Japanese nationality. 

4. When certificates of airworthiness have ceased to be valid. 


In the case of Item 1 to Item 3, owners shall apply for cancellation of 
registrations at the same time. 

If application is not filed for cancellation of registrations in the case of 
aforementioned four items, the administrative authorities concerned shall 
have the authority to cancel registrations. 


Article 9. Flying machines when registered shall indicate the mark of 
nationality, registry marks and the names and addresses of the owners 
thereof in accordance with the regulations relevant thereto. 


Article 10. Unless equipped with the indications provided for in the 


preceding article and also with certificates of airworthiness and registry, 
flying machines shall not be used for the purpose of aerial navigation. 


Article 11. The administrative authorities concerned shall have the right 
to conduct periodical or provisional examinations of flying machines. 


Article 12. The stipulations contained in Items 1 and 2 of, Article 5 
and also in Article 10 shall not apply to flying machines that are flown at 
aerodromes or any other places designated by order for examination. 


_ Article 13. All matters relating to the examination and registry of 
flying machines other than those stipulated in Articles 5, 7, 8 and 11 shall 
be fixed by order. 


Article 14. The administrative authorities concerned shall have the 
right to order limitation, suspension or prohibition of the use of flying 
machines according to the outcome of the examination as provided for in 
Article 11 or whenever such action is deemed imperative in consideration 
of the condition of machines. 

In case the limitation of the use of flying machines is ordered by the 
administrative authorities concerned, mention shali be made thereof on the 
certificates of airworthiness, and in case the suspension of the use of flying 
machines is ordered, the certificates of airworthiness shall be taken up and 
retained by the authorities concerned during periods of suspension. 


CHAPTER 3. AIRMEN. 


Article 15. Any person who is not a licensed airman shall not board 
a flying machine to engage in aerial navigation. 

The airman shall have a certificate of competence and a license of aerial 
navigation. 
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Article 16. Certificates of competence shall be granted to persons who 
have passed an examination held by the administrative authorities concerned 
in accordance with the regulations relevant thereto. Persons in possession 
of certificates of competence shall be entitled to licenses of aerial naviga- 
tion in accordance with the regulations relevant thereto. 


Article 17. Unless equipped with the certificate of competence and li- 
cense of aerial navigation, an airman shall not engage in aerial navigation. 


Article 18. The administrative authorities concerned shall have the 
right to conduct a periodical or an occasional examination of the licensed 
airman. 


Article 19. The stipulation set forth in Item 1 of Article 15 shall not 
apply to persons who board flying machines for training purposes at aero- 
dromes or at any other places designated by order, or to those who are 
engaged with licensed airmen in aerial navigation with a view to training 
themselves therein. 


Article 20. The administrative authorities concerned shall have the 
right to limit, suspend or prohibit the aerial navigation of a licensed air- 
man in case he is not engaged therein for more than six consecutive months, 
or according to the outcome of the examination as provided for in Article 
18, or whenever such action is deemed imperative from considerations of 
public peace. 

In case the aerial navigation of a licensed airman is subjected to limita- 
tion by order, mention shall be made thereof on his license of aerial navi- 
gation and in case the suspension thereof is ordered, his license shall be 
taken up and retained by the administrative authorities concerned during 
the period of suspension. 

In case the licensed airman is forbidden to engage in aerial naviga- 
tion, he shall return his license to the administrative authorities concerned 
within a period of two weeks from the day of prohibition. 


CHAPTER 4. AERODROMES AND OWNERS THEREOF. 


Article 21. Any person who plans to establish an aerodrome or to 
change its area or to abolish it shall obtain the approval of the administra- 
tive authorities concerned therefor. This also shall apply to any person 
who plans to transform his aerodrome for public use into one for private 
use and vice versa. 


Article 22. Persons who manage aerodromes for public purposes shall 
not use them or have them used for any other purposes unless the approval 
of the administrative authorities concerned is obtained therefor. 

The administrative authorities concerned shall have the right to cause 
the owners of aerodromes to erect necessary aerial beacons when there is 
found within a distance of 500 meters from the boundaries of aerodromes 
anything that may obstruct aerial navigation. 

When necessary to erect or protect the aerial beacons as referred to 
in the preceding item, the owners of aerodromes with the approval of the 
administrative authorities concerned shall be entitled to enter others’ estates 
to remove what may be considered obstacles to aerial navigation, or to use 
the necessary land and property of others only after sunrise and before 
sunset. In such cases, the owners of land or property as referred to in the 
foregoing shall be notified of such action in advance. 

When there arises an urgent necessity of protecting the aerial beacons 
referred to in Item 1, the owners of aerodromes shall be authorized, in spite 
of the stipulations enumerated in the preceding items, to enter others’ estates 
to remove what may be considered obstacles to aerial navigation or to use 
the necessary land or property of others. In such cases, they shall notify 
the administrative authorities concerned of such action without delay while 
reporting it to the owners of the land or of the property in question. 
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Article 25. Any loss or damage that may arise from entries into others’ 
estates, removal of obstacles to. aerial navigation or from the use of others’ 
land or property, shall be indemnified by the owners of aerodromes. 

In case an agreement fails to be arrived at between the parties concerned 
in regard to amounts of indemnity as referred to in the preceding item, the 
— can be presented to the administrative authorities concerned for 

ecision. 

Provided either of the parties to the dispute takes exception to the 
decision of the administrative authorities concerned, he can bring an action 
in the ordinary law court for judgment within three months from the day 
when he is notified of the said decision. 


Article 26. The stipulations enumerated in Items 2 and 3 of Article 24 
and in the preceding article, excepting those appurtenant to matters of official 
sanction and notifications to the authorities concerned, shall apply to the 
erection or protection of necessary aerial beacons at aerodromes for military 
purposes where there is found within a distance of 500 meters from the 
boundaries thereof anything that may be considered as obstructing aerial 
navigation. 


Article 27. Persons who manage aerodromes for public use shall not 
decline to permit others’ airships or airplanes to land thereon or take off 
therefrom unless the approval of the administrative authorities concerned 
is obtained thereanent. 

In case the owners of aerodromes as referred to in the foregoing desire 
to charge others for the use of the aerodromes, they shall fix beforehand 
the rate of such charges and obtain the approval of the administrative 
authorities concerned therefor. 


Article 28. Persons who manage aerodromes for private use shall not 
permit others’ airships or airplanes to land thereon or take off therefrom 
unless the approval of the administrative authorities concerned is obtained 
thereanent. 


CuHaptTer 5. AERIAL NAVIGATION AND AIR TRANSPORT. 


Article 29. Airships or airplanes shall not alight on or take off from 
any places other than aerodromes on land and, on the water, at any spots 
under prohibition. Alighting on and taking off from such prohibited places 
or spots on account of accidents or for shelter or with the approval of the 
administrative authorities concerned shall be deemed an exception thereto. 


Article 30. Flying machines shall not be run without due reason over 
the Imperial Palace, the Imperial gardens, the Imperial Detached Palaces, the 
Imperial place of sojourn, and the Imperial shrines, or at an altitude of less 
than 1,000 meters over the Imperial mausolea. 

Any places other than those referred to in the foregoing, where limita- 
tion or prohibition of aerial navigation is deemed necessary, shall be desig- 
nated by order. 


Article 31. The administrative authorities concerned shall have the 
right to order prohibition of aerial navigation whenever such action is 
considered imperative in time of war or of other grave outbreaks. 


Article 32. Any flying machines other than those of Japan shall not be 
commissioned for aerial navigation unless the approval of the administrative 
authorities is obtained therefor. 


Article 33. Flying machines which start from places outside of Japan 
and arrive at places within Japan and vice versa, or which start from places 
outside of Japan and pass through Japan without stop to places outside of 
Japan, —_ follow the air routes designated by the administrative authorities 
concerned. 
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Article 34. Flying machines which start from places outside of Japan 
and arrive at places within Japan and vice versa shall alight on and take off 
from the aerodromes designated by the administrative authorities concerned, 
excepting cases in which the specific approval thereof is obtained. 


Article 35. Flying machines other than those of Japan shall not be used 
for the aerial transportation of passengers or goods with charge between 
any places within Japan, unless the approval of the administrative authori- 
ties concerned is obtained therefor. 


Article 36. Unless the approval of the administrative authorities con- 
oumeee is obtained, flying machines of Japan shall not be engaged in air- 
trafic. 


CHAPTER 6. MISCELLANEOUS RULEs. 


Article 37. The various rights pertaining to the use of land for aerial 
beacons or of land and water for aerodromes for public purposes, excepting 
the right of land ownership, can be expropriated or utilized. 

The expropriation or utilization of the rights referred to in the pre- 
ceding item shall conform to the land-exportation law. 


Article 38. Land required for public aerodromes shall be rendered free 
from the land-tax at the request of the rate-payers, excepting land for 
temporary use or on lease. 


Article 39. The regulations of the customs law relating to ships, the 
captains of ships, necessities for ships, marine transport, and the investiga- 
tion and punishment of cases violating the said regulations shall also apply 
to flying machines, the captains of flying machines, necessities for flying 
machines, the aerial transport of foreign merchandise and the investigation 
and punishment of cases violating the relevant regulations. It shall be under- 
stood, however, that the open ports as referred to in the customs law stand 
for aerodromes in this law. 


Article 40. In case the flying machines referred to in Article 33 alight 
on any places other than those mentioned therein owing to accidents or for 
refuge, the matter shall be reported without delay to customs officials if 
stationed at such places and, if not, to police officials. 

The flying machines referred to in the preceding item shall not take off 
wee the approval of the administrative authorities concerned is obtained 
therefor. 


Article 41. Flying machines which start from places outside of Japan 
and arrive at places within Japan, shall be subject to quarantine with a view 
to the prevention of epidemics. 

The regulations relating thereto shall be enforced by order. 


Article 42. The stipulation set forth in the preceding article shall apply 
to any places between Japan proper, Korea and Formosa. : 

Japan proper as referred to in the foregoing includes the Saghalien 
island. 


Article 43. The relief of flying machines in distress and the punishment 
thereof shall conform to the sea disaster relief law. 


Article 44. Any regulations that may be deemed necessary in regard 
to the following items shall be enforced by order: 


1. Diaries, account-books, documents and other things that should 
be kept aboard flying machines. 

2. Explosives, cameras and other things, the carrying of which by 
flying machines may be restricted or prohibited for public safety 
or from military considerations. 
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. Lightning apparatus and signals for flying machines. 

. Limitation of aerial navigation from the viewpoint of public 
safety and matters relating to the prevention of collisions between 
flying machines and between flying machines and ships. 

. Matters relating to aerial beacons and the erection thereof. 

6. Matters relating to the equipment at aerodromes. 


Article 45. The officials concerned shall have the authority to cause 
flying machines to land or take off or to detain them whenever such action 
is deemed imperative in pursuance of their duties. 


Article 46. The officials concerned shall have the authority to inspect 
the aerodromes or hangars under their jurisdiction or to examine the ac- 
count-books, documents and other things that should be kept there in 
accordance with this law or any regulations enforced in accordance therewith, 
whenever such action is deemed imperative in pursuance of their duties. 


Article 47. Any specific regulations that may be deemed necessary in 
connection with Item 2 of Article 37 and also with Articles 48 and 43 shall 
be enforced in Korea and Formosa. 


CHAPTER 7. RULES OF PUNISHMENT. 


Article 48. A person who demolishes aerial beacons or renders them 
ineffective by other means shall be condemned to penal servitude for a term 
of not more than 3 years or fined not more than Y3,000. 


_ Article 49. A person who endangers aerial navigation by making false 
signals or by other means shall be condemned to penal servitude for a term 
of more than 2 years. 


Article 50. A person who drops, upsets or demolishes flying machines 
designed for aerial navigation shall be condemned to penal servitude for life 
or for a term of more than 3 years. 

The foregoing shall also apply to a person who commits the crime 
referred to in the preceding article, thereby dropping, upsetting or demolish- 
ing flying machines. 


Article 51. A person who commits the crimes referred to in the pre- 
ceding two articles, thereby causing the death of other persons, shall be 
condemned to death or penal servitude for life. 


Article 52. A person who endangers aerial navigation or drops, upsets 
or demolishes flying machines by error shall be fined not more than Y2,000. 

In case a person engaged in aerial navigation is found guilty of the fore- 
going crime, he shall be condemned to imprisonment without hard labor for 
a term of not more than 3 years or fined not more than Y3,000. 


Article 53. A person who uses trickery in undergoing the examina- 
tions as provided for in Articles 5 and 11 or falsifies the registry of his 
flying machine shall be condemned to penal servitude for a term of below 
2 years or fined not more than Y2,000. 


_ Article 54. A person who attempts to commit the crimes as referred to 
in — 49, Item 1 of Article 50 and in the preceding article shall be 
punished. 


Article 55. A person falling under any of the following items shall be 
condemned to penal servitude for a term of not more than 3 years or fined 
not more than Y3,000. 


1. A person who uses for aerial navigation a flying machine not 
passed by the examinations as provided for in Articles 5 and 11 
or who violates Article 32. 
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2. A person who acts in contravention of the orders issued by the 
administrative authorities concerned in accordance with Item 1 
of Article 14. 

. A person who violates Article 9 and uses for aerial navigation 
a flying machine not bearing the mark of nationality and the 
registry mark, or who uses for aerial navigation a flying ma- 
chine with a false mark of nationality and a false registry mark. 


Article 56. A person who violates Item 1 of Article 15 or Item 1 of 
Article 20 or acts in contravention of any orders issued by the administrative 
authorities shall be condemned to penal servitude for a term of not more 
than 1 year or fined not more than Y1,000. 


Article 57. A person who violates Item 1 of Article 30 shall be con- 
demned to penal servitude for a term of not more than 7 years. 

A person who violates the limitation or prohibition of aerial navigation 
as provided in Item 2 of Article 30 or the prohibition of aerial navigation 
as provided in Article 31 or violates Article 33 shall be condemned to penal 
servitude for a term of not more than 3 years or fined not more than Y3,000. 


Article 58. A person who violates Article 29 or acts in contravention of 
the orders issued by the officials concerned under Article 45 shall be con- 
demned to penal servitude for a term of not more than 2 years or fined 
not more than Y2,000. 


Article 59. A person coming under any of the following items shall be 
condemned to penal servitude for a term of not more than one year or fined 
not more than Y1,000: 

1. A person who violates the orders issued by the administrative 
authorities concerned in accordance with Item 1, of Article 24. 

2. A person who without due reason rejects, interferes with or avoids 
the inspection or examination by the officials concerned or does 
not answer the questionnaires put by the said officials or makes a 
false statement of things to the said officials. 


Article 60. A person coming under any of the following items shall be 
fined not more than Y500: 

1. A person who, in violation of Article 9, uses for aerial naviga- 
tion a flying machine not bearing the name and address of its 
owner or a flying machine bearing the falsified name and address 
thereof. 

. A person who, in violation of Article 10, uses for aerial naviga- 
tion a flying machine not equipped with certificates of airworthi- 
ness and registry. 

3. A person who violates Article 17. 


Article 61. A person who violates Article 21, Article 22, Item 1 of 
Article 27, Article 28, Articles 34-6, inclusive, or Item 2 of Article 40 shall 
be fined not more than Y2,000. 


Article 62. A person coming under either of the following two items 
shall be fined not more than Y500: 


1. A person who violates Article 23. 

2. A person who charges others for the use of his aerodrome with- 
out the approval of the authorities concerned, and in violation 
of Item 2 of Article 27. 


Article 63. A person coming under any of the following items shall be 
fined not more than Y200: 


1. A person who violates Item 1 or 2 of Article 5. 
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2. A person who neglects to have his flying machine registered in 
accordance with Item 3 of Article 7 and Item 3 of Article 8. 


3. A person who neglects to return the certificate of airworthiness 
or the certificate of registry in accordance with Items 1 and 2 
of Article 8. 


. A person who neglects to return his license of aerial navigation 
in accordance with Item 3 of Article 20. 

. A person who neglects to submit the report as referred to in 
Item 1 of Article 40. 


The fines as stipulated in the foregoing items, in the case of juridical 
persons, shall be imposed on the directors or managing directors thereof 
or on any other persons who manage the business of juridical persons. 


Article 64. The fines as stipulated in the preceding article shall con- 
form to Articles 206 and 208, inclusive, of the adjective law of indictment. 


ADDENDUM. 


The date of enactment of this law shall be fixed by Imperial ordinance.? 


AVIATION ARRANGEMENTS BETWEEN THE UNITED STATES 
AND GREAT BRITAIN 


By a note from the British Ambassador to the Secretary of State, 
dated March 28, 1935, the reply of the Secretary of State, dated April 5, 
1935, and a further note from the British Ambassador, dated April 5, in 
acknowledgment of the note of the Secretary of State of that date, the 
United States and Great Britain entered into a reciprocal arrangement 
setting forth the conditions under which civil aircraft registered in certain 
territories of either country will be permitted to operate in certain terri- 
tories of the other country. 


By another series of three notes exchanged between the British Am- 
bassador and the Secretary of State, bearing the same dates as those for the 
arrangement relating to the operation of civil aircraft, the United States 
and Great Britain also entered into a reciprocal arrangement relating to the 
issuance of licenses to pilots of civil aircraft. 


Each of the two arrangements will come into force on May 5, 1935. 

The following is a resumé of several of the most important provisions of 
the arrangement relating to the operation of civil aircraft. 

The authorities in territories of either country to which the arrange- 
ment will apply will allow liberty of passage to and over those territories by 
aircraft registered in territories of the other country to which the arrange- 
ment will be applicable, subject to compliance with the terms of the arrange- 
ment and the laws and regulations in force in the territory entered. How- 
ever, no’ regular air route or service may be established in territories of 
either country without the consent of the government of that country, and 
air commerce conducted wholly within such territories may be reserved to 
aircraft registered therein. 

Certificates and licenses issued with respect to aircraft of the territories 





: bn of taking effect shall be June 1 (Showa II) 1927. 


om Department of State Press Releases, Vol. XII: No. 291, Saturday, 
Apri’ 27, mrt p. 268. 
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of the one country will be recognized as valid for flights over territories of 
the other country. 

The transportation of passengers and the importation or exportation of 
goods which may lawfully be imported or exported will be permitted in 
aircraft of the territories of the one country into or out of territories of 
the other country, subject to compliance with the laws and regulations in 
force in the latter territories. Equality of treatment with respect to duties 
or charges as applied to aircraft of the territories of the two countries will 
be observed in such cases. 

Aerodromes open to public air traffic in territories of our country will, 
insofar as they are under the control of the government of that country, be 
opened to aircraft registered in territories of the other country. 

Aircraft of the territories of either country making flights over terri- 
tories of the other country must carry clear and visible nationality and 
registration marks whereby they may be recognized during flights, and the 
members of the crew must be provided with the certificates and documents 
required under the regulations of the territories in which the aircraft is 
registered. 

Air traffic may be prohibited over specified areas in the territories of 
either country, no distinction being made in this respect between aircraft of 
the territories of the two countries engaged in international commerce. 

Under the terms of the arrangement relating to the issuance of pilot 
licenses, nationals of the United States belonging to continental United States 
and to other territories under the sovereignty, jurisdiction, or authority of 
the United States to which the arrangement will apply, will be entitled to 
obtain pilot licenses in Great Britain and Northern Ireland or the British 
colonies, overseas territories, protectorates, or mandated territories to which 
the arrangement will apply, under the same conditions as such licenses are 
issued to British subjects and British-protected persons, and such licenses 
will entitle the holders to the same rights and privileges in the matter of air 
pilotage as are enjoyed by British subjects or British protected persons. In 
like manner British subjects or British-protected persons belonging to Great 
Britain and Northern Ireland or to British colonies, overseas territories, 
protectorates, or mandated territories to which the arrangement will apply, 
will be entitled to obtain pilot licenses in continental United States and other 
territories under the sovereignty, jurisdiction. or authority of the United 
States to which the arrangement will be applicable, under the same con- 
ditions as they are issued to nationals of the United States, and such licenses 
will entitle the holders to the same rights and privileges in the matter of air 
pilotage as are enjoyed by nationals of the United States. 

Both the arrangement relating to the operation of civil aircraft and the 
pilot arrangement will apply to continental United States and, in addition, to 
the following United States territories: 


Alaska. 

American Samoa (comprising the island of Tutuila, the Manua Islands, 
and all other islands of the Samoan group east of long. 171° W. 
of Greenwich, together with Swains Island). 

Puerto Rico (including Vieques, Culebra, Mona, and Desecheo). 

Virgin Islands of the United States (comprising St. Thomas, St. John, 
St. Croix and dependent islets). 
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The arrangement relating to the operation of civil aircraft will apply to 
Great Britain and Northern Ireland and, in addition, to the following British 
territories : 


Newfoundland, including Labrador. 
Bahamas. 
Barbados. 
Bermuda. 
British Guiana. 
British Honduras. 
Jamaica (including Turks and Caicos Islands and the Cayman Islands). 
Leeward Islands and their dependencies, including; 
Antigua. 
Dominica. 
Montserrat. 
St. Christopher and Nevis. 
Virgin Islands. 
Trinidad and Tovago. 
Windward Islands and their dependencies, including: 
Gervada. 
St. Vincent. 
St. Lucia. 


The pilot arrangement will apply to Great Britain and Northern Ireland ; 
to British territories covered by the arrangement relating to the operation of 
civil aircaft; and, in addition, to a number of British colonies, protectorates, 
and mandated territories in various parts of the world. 


THIRD INTERNATIONAL CONGRESS ON SANITARY AVIATION* 


The Government of the United States accepted the invitation recently 
extended by the Belgian Government to appoint official delegates to attend 
the Third International Congress on Sanitary Aviation, which was held at 
Brussels, June 11-16, 1935. 

The following persons were appointed as this government’s official dele- 
gates to the Congress: 


Ernest J. Swirt, secretary general of the League of Red Cross So- 
cieties, Chairman of the delegation. 

Dr. A. L. Hipwett, 39 Avenue des Champs-Elysées, member of the 
Paris chapter of the National Aeronautic Association, Paris, 
France. 

Dr. Isaac H. Jones, formerly of the Medical Reserve Corps, 1930 
Wilshire Boulevard, Los Angeles, California. 

Medical Director C. C. Pierce, United States Public Health Service, 
American Government Office Building, Paris, France. 


ARGENTINA ADHERES TO C. I. N. A. CONVENTIONS 


The American Embassy at Paris reported by a despatch dated April 3, 
1935, that information had been received from the French Ministry for 
Foreign Affairs to the effect that Argentina had adhered, effective April 1, 





4. From Department of State Press Releases, Vol. XII: No. 297, Saturday, 
June 8, 1935, p. 429. 
5. From Treaty Information, Bulletin No. 67, April, 1935, p. 18. 
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1935, to the convention relating to the regulation of aerial navigation signed 
at Paris, October 13, 1919, and modified by the protocols of October 27, 1922, 
June 30, 1923, June 15, 1929, and December 11, 1929. 


POLAND ADHERES TO WARSAW CONVENTION FOR 
FREE CITY OF DANZIG®@ 


The Polish Ambassador at Washington informed the Secretary of State 
by a note dated May 7, 1935, that the adherence by Poland, on behalf of the 
Free City of Danzig, to the convention for the unification of certain rules 
relating to international transportation by air, signed at Warsaw October 12, 
1929, was registered with the Polish Government on March 18, 1935. This 
adherence will become effective 90 days after the date of registration. 

The convention has been ratified by the following countries: Brazil, 
Czechoslovakia, France, Germany, Great Britain, Italy, Latvia, Netherlands, 
including Netherland India, Surinam, and Curacao, Poland, Rumania, Spain, 
Switzerland, Union of Soviet Socialist Republics, and Yugoslavia. 

The convention has been adhered to by the United States of America, 
British Dependencies, Free City of Danzig, India, Liechtenstein, and Mexico. 


RUMANIA RATIFIES ROME CONVENTION ON 
THIRD PARTY LIABILITY? 


The Italian Ambassador at Washington informed the Secretary of State 
by a note dated April 18, 1935, that the instrument of ratification by Ru- 
mania of the convention for the unification of certain rules relating to dam- 
ages caused by aircraft to third parties on the surface, signed at Rome May 
29, 1933, was deposited with the Italian Government on March 23, 1935. 


RUMANIA RATIFIES ROME CONVENTION ON 
PRECAUTIONARY ATTACHMENTS 


By a note dated April 18, 1935, the Italian Ambassador at Washington 
informed the Secretary of State that the instrument of ratification by Ru- 
mania of the convention for the unification of certain rules relating to the 
precautionary attachment of aircraft, signed at Rome, May 29, 1933, was 
deposited with the Italian Government on March 23, 1935. 


RECENT C. I. T. E. J. A. COMMITTEE APPOINTMENTS? 


Mr. Joseph P. Tumulty, Jr., has been appointed an American member 
of the International Technical Committee of Aerial Legal Experts. Mr. 
Tumulty was graduated cum laude from the Harvard Law School in 1929 
and is now associated with Messrs. Breed, Abbott, and Morgan, attorneys, 
of 15 Broad Street, New York City, N. Y. 





6. From Treaty Information, Bulletin No. 68, May, 1935, p. 13. 
7. From Treaty Information, Bulletin No. 67, April, 1935, p. 18. 
8. From Treaty Information, Bulletin No. 67, April, 1935, p. 18. 
9. From Department of State Press Releases, Vol. XII: No. 297, Saturday, 
June 8, 1935, p. 430. 
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The American members of the Committee are as follows: 


STEPHEN LATCHFORD, Treaty Division, Department of State. 

Denis Mutuican, Chief of the Enforcement Section, Bureau of Air 
Commerce, and Assistant to the Director of the Bureau of Air 
Commerce, Department of Commerce. 

Frep D. Face, Jr., Managing Director of the Air Law Institute, North- 
western University, and Secretary, National Association of State 
Aviation Officials. 

JosepH P. Tumutty, Jr., associated with Messrs. Breed, Abbot, and 
Morgan, attorneys, New York City, N. Y 


Mr. John J. Ide, the European representative of the National Advisory 
Committee for Aeronautics, serves as technical assistant to the American 
members of the Committee. 


Mr. Hampton D. Ewing has been designated by Senator McAdoo, presi- 
dent of the National Aeronautic Association, to represent the Association as 
an alternate member of the Advisory Committee to the American Section 
of the International Technical Committee of Aerial Legal Experts. Mr. 
Ewing is a member of the National Aeronautic Association, chairman of the 
Aeronautical Committee of the Association of the Bar of the City of New 
York, and chairman of the Aeronautical Committee of the New York State 
Bar Association. He is also a member of the Advisory Board of the Air 
Law Review. 


AMERICAN SECTION OF C. I. T. E. J. A. COMMITTEE 
MEETS AT WASHINGTON 


The American Section of the International Technical Committee of 
Aerial Legal Experts held a series of meetings in Washington, D. C., during 
the period from May 9-11, 1935. The purpose of these meetings was to 
prepare suggestions, in behalf of the American Section, pertinent to the 
C. I. T. E. J. A. section meetings in Europe shortly after May 20, 1935. 


APPOINTMENT OF CIVIL AVIATION COMMITTEE? 
The following departmental order was recently issued by the Secretary 
of State: 


DEPARTMENTAL Orver No. 613—In view of the increasing volume and im- 
portance of civil aviation work in the Department, there is hereby created a 
committee to consider questions that arise with respect to international civil 
aviation in which the Government of the United States may have an interest. 

It shall be the duty of this committee to consult with and keep fully 
informed the Chiefs of the various Geographic Divisions concerned, and it 
shall similarly be the duty of the Chiefs of those Divisions to cooperate 
with the committee in carrying on its work. 

The following officers of the Department are appointed manners of this 
committee : 


Mr. R. Watton Moore, Assistant Secretary of State. 
Mr. Ricuarp Soutucate, Chief, Division of Protocol and Conferences. 





10. From Department of State Press Releases, Vol. XII: No. 292, Satur- 
day, May 4, 1935, p. 301. 
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Mr. JosepH R. Baker, Assistant to the Legal Adviser. 
Mr. STEPHEN LATCHFORD, Treaty Division. 


CorpeLt Hutt. 
Department of State, April 25, 1935. 


APPOINTMENT OF FOREIGN AIR BOARD! 


On July 2, 1935, President Roosevelt appointed an interdepartmental 
committee to promote the development of American air transport lines in 
foreign territory. The following were named on the committee: 


Mr. R. Watton Moore, Assistant Secretary of State. 

Mr. STEPHEN B. Gripsons, Assistant Secretary of the Treasury. 
Mr. Hartitee Brancu, Second Assistant Postmaster General. 
Mr. Joun Monroe Jonnson, Assistant Secretary of Commerce. 


UNITED STATES RATIFIES INTERNATIONAL 
SANITARY CONVENTION* 


On June 5, 1935, the Senate of the United States gave its advice and 
consent to ratification on behalf of the United States of the International 
Sanitary Convention for Aerial Navigation, which was opened for signature 
at The Hague on April 12, 1933, and signed on behalf of the United States 
on April 6, 1934. The convention was ratified by the President on June 13, 
1935. The instrument of ratification by this government has been sent to 
the American Minister at The Hague for deposit with the Netherland Gov- 
ernment in accordance with a requirement of the convention. Upon its 
receipt, the Netherland Government will draw up a proces verbal attesting 
the deposit of the ratification of the convention by the United States, and the 
convention will come into force between the United States and other coun- 
tries already parties to the convention one hundred and twenty days follow- 
ing the date of the proces verbal attesting the deposit of ratification by the 
United States. 





11. From the Chicago Herald & Examiner, July 3, 1935. 
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FOREIGN JURISPRUDENCE 


Department Editor Cart ZoLLMANN 


WATSON v. R. C. A. VICTOR COMPANY, INC* 


Salvage—Services rendered by steam trawler Lord Talbot to 
cinematograph equipment landed from wrecked foreign seaplane 
upon bare rock off coast of Greenland “with no bird life or 
vegetation or shelter, remote from sources of succour, and the 
party had no means of communication’—Whether seaplane a 
“ship or vessel”—Salvage from land—Merchant Shipping Act, 

1894, Sect. 742—Air Navigation Act, 1920, Sect. 11. 

Held, that at common law a British ship rescuing from the 
perils of the sea an aircraft or its passengers, crew or cargo, 
whether British or foreign, whether within or without his 
Majesty’s jurisdiction, was not entitled to salvage for services 
rendered, as such aircraft was not within the category of ships, 
vessels or boats; that a British ship rescuing an aircraft or its 
passengers, crew or cargo wrecked at sea or on shore was, by 
virtue of Sec. 11 of the Air Navigation Act, 1920, entitled to the 
benefit of “the law relating to wreck and to salvage of life or 
property” provided that the aircraft, whether British or foreign, 
had been wrecked within the limits of his Majesty’s jurisdiction; 
and that a British ship rescuing a foreign aircraft, its pas- 
sengers, crew or cargo wrecked at sea or on shore outside his 
Majesty’s jurisdiction was not entitled to the benefit of “the law 
relating to wreck and to salvage of life or property,” as the Air 
Navigation Act did not apply in such circumstances—Claim dis- 
missed—Appeal dismissed. 

Held, further, that upon the assumption that the pursuer’s 
claim was relevant, it was not sufficient for the defenders to 
plead that the salvage was from land, as the pursuer’s right to 
salvage would depend upon the nature of the rocky islet upon 
which the equipment was landed. 

In this case, the pursuer, Thomas Watson, master of the steam trawler, 
Lord Talbot, appealed from a decision of Sheriff-Substitute Laing dismissing 
his claim for salvage services alleged to have been rendered to cinematograph 
equipment landed from a seaplane belonging to the defenders, the R. C. A. 
Victor Company, Inc., of Camden, N. J., which had been compelled by stress 
of weather to descend into the sea off Greenland. 

In dismissing the pursuer’s claim the learned Sheriff-Substitute said: 
When about to commence fishing at the fishing grounds off Cape Dan, Green- 
land, the Lord Talbot, which was equipped with wireless and a movable 
searchlight, received an SOS message from a seaplane giving a position at 
sea, and at once proceeded to the position which it reached at about 6:15 
p. m. on Sept. 11, 1932. As no trace of the seaplane could be found the 
Lord Talbot by means of her searchlight searched the coast, and after 

an all night search in the company of two other vessels who joined 
in the search discovered the seaplane on a rocky islet surrounded by 

*Case before Sheriff Morton, Aberdeen Sheriff Court, decided Oct. 31, 1934. 
Reported in Lloyd’s List Law Reports, Vol. 50, Nov. 22, 1934, p. 77. For 
comment, see 4 Archiv fiir Luftrecht 276 (1934). 
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the ice pack. This seaplane the pursuer subsequently ascertained was 
piloted by Colonel George P. Hutchinson who was attempting a flight 
with his family consisting of his wife and two daughters and ac- 
companied by four of a crew from New York to Europe. 


The position of the seaplane and its occupants is thus described in 
Cond. 6: 


It transpired that the seaplane, which had been compelled by stress of 
weather to descend into the sea, had succeeded, after sending out an 
SOS message, in making a sea passage towards the rocky island, as it 
approached which it foundered. Those on board, however, were able 
to scramble ashore and to take with them part of their equipment. 
The island on which they had landed was a bare rock with no bird 
life or vegetation or shelter, remote from sources of succour, and the 
party had no means of communication, and but for the efforts of the 
pursuer and his crew would inevitably have perished. Part of the 
equipment taken ashore consisted of a cinematograph, camera and 
equipment which had been taken for the purpose of securing cinema- 
tograph pictures and sound records as a commercial enterprise for 
gain. 


The value of the camera and equipment is said, when salved, to have 
been £3000, and it is in respect of the salving of this valuable apparatus that 
in this action the pursuer claims an award of £300. 


Before I come to the main issues, there is a preliminary plea of “no 
title to sue,” which primo loco must be disposed of. It is conceded that the 
pursuer Thomas Watson has a title to sue this action, but it is contended 
that he has no title to sue on behalf of the members of the crew whose 
names will be found appended to the mandate, No. 7 of Process, as that 
mandate authorizes not the pursuer, but “Henry John Gray, advocate and 
enrolled law agent, 4114 Union Street, Aberdeen, to pursue the above cause 
on our behalf and for our respective interests.” Although I am satisfied 
from the terms of the mandate that the crew wish this action to proceed, I 
agree that the mandate does not confer a title on the pursuer to represent 
them and sue on their behalf. But if his title to sue on their behalf is in 
doubt, I see no reason why a mandate in his favor should not yet be lodged. 
The pursuer qua master of the Lord Talbot is certainly the natural repre- 
sentative of his crew in a claim of this nature. Nor does the fact that the 
mandate produced is ineffective to confer a title on the pursuer Thomas 
Watson to sue on behalf of his crew affect the validity of the arrestments 
to found jurisdiction, provided it is proved that he had a title when the 
arrestments were used. The mandate produced was not lodged until after 
the case was in Court—a mandate may be called for at any time during the 
course of an action—and accordingly its ineffectiveness to bestow a title on 
Watson cannot affect the validity of the arrestments if in fact at the date 
when they were used he had a title to sue this action on his crew’s behalf. 
As indicated, that question could be settled by the production of a mandate 
in his favor. I only add that the question of the ineffectiveness of the man- 
date is in a sense immaterial as the pursuer, Thomas Watson, has, as already 
stated, a title to sue. 


The two main issues are thus expressed in the defenders’ fourth plea- 
in-law, which is as follows: 
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The camera equipment not having been part of a ship, steamship or 
vessel, her cargo or equipment, et separatim, not having been in a 
position of danger, no salvage services were rendered in connection 
therewith. 


Expressed in the form of distinctive proposition, the contentions em- 
bodied in the foregoing plea-in-law are two-fold, namely: (1) that no salvage 
services were rendered by the pursuer for the reason that the defenders’ 
property salved was not part of a ship’s cargo, as the seaplane on which the 
camera equipment was stowed was not a ship; and (2) that on the assump- 
tion that the seaplane may be regarded as a ship for salvage purposes, no 
award of salvage can be made for the reason that the cinematograph equip- 
ment was salved not from a wreck at sea or on shore, but on land. From 
this second proposition it will be seen that it is conceded that if a seaplane 
may for salvage purposes be regarded as equivalent to a ship, the camera 
equipment may for the same purpose be regarded as part of her cargo. 


The first issue to be decided then is this. Can a seaplane be regarded as 
in the nature of a ship or vessel so as to bring it and its cargo within the 
law relating to salvage at sea? For the pursuer it was in the first place 
maintained that at common law a seaplane ought to be classed as a ship or 
vessel for the purposes of salvage. It is not disputed that in order to justify 
a claim for salvage at common law, aircraft, or in this case a seaplane, must 
be regarded as of the nature of a ship, or vessel, or boat. As Lord Esher, 
M.R., said in the Gas Float Whitton No. 2, [1896] P. 42, at p. 63: 


I come, therefore, to the conclusion that by the common or 
original law of the High Court of Admiralty the only subjects in 
respect of the saving of which salvage reward could be entertained 
in the Admiralty Court were ship, her apparel and cargo, including 
flotsam, jetsam, and lagan, and the wreck of these and freight. 


On consideration of the question presented here for decision I am satis- 
fied that the answer to it must be in the negative. It is common knowledge 
that a seaplane is in reality only a species of aircraft, and that although its 
construction permits of its floating on the sea, or even being navigated a 
short distance, its primary function—as illustrated in this case by the flight 
of the seaplane from New York to an island off the east coast of Greenland— 
is navigation in the air. Its construction for the purpose of floating or mov- 
ing on the water is, I understand, mainly designed for purposes of safety 
should it be compelled through stress of weather or mechanical defect or for 
other reasons to descend from the air while flying above water. In short, in 
popular language no one would I think describe a seaplane as a ship, or 
vessel, or boat. But further it is, I think, plain that a seaplane does not 
satisfy the definitions or descriptions of a ship or a vessel given in either the 
Merchant Shipping Acts or in the decided cases. In Sec. 742 of the Mer- 
chant Shipping Act, 1894, “vessel” is defined as including “any ship or boat, 
or any other description of vessel used in navigation,” and “ship” as includ- 
ing “every description of vessel used in navigation not propelled by oars.” 
The essential element in these definitions is that ships or vessels must be 
structures “used in navigation.” Plainly it cannot be predicated of a sea- 
plane—which as pointed out is a species of aircraft—that it is “used in 
navigation” in the sense in which a vessel or a ship is so used. 
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With regard to the authorities, these will be found fully dealt with in 
the case of the Gas Float Whitton No. 2, sup., which was affirmed in the 
House of Lords [1897] A. C. 337. I refer particularly to the judgment of 
Lord Esher, M.R., in the Court of Appeal, and to that of Lord Herschell in 
the House of Lords. Without examining the cases in detail I venture to 
think that the result of the decisions is that the word “ship” must be con- 
strued in the popular sense, whether the ship is seagoing or not, and that the 
standard which falls to be applied in order to ascertain whether any par- 
ticular structure can be regarded as a ship for salvage purposes is whether 
or no it can be regarded as a “ship.” In light of that standard it seems to 
me that it would be a stretch of imagination to describe a seaplane as a 
“ship.” In my view it is in no sense a ship or a vessel and is not meant to 
be so used. To adopt the language of Lord Esher in the case of the Gas 
Float Whitton No. 2, sup., at p. 58: 


It seems impossible to say that within the ordinary English 
meaning among merchants or sailors or persons dealing with maritime 
affairs this thing [seaplane] could be called a ship, a vessel, or a boat. 


But the conclusive argument against the contention that at common law 
aircraft such as a seaplane ought to be regarded as a ship for salvage pur- 
poses, is the fact that the benefit of the law relating to wreck and to salvage 
of life and property was only extended to aircraft by Sect. 11 of the Air 
Navigation Act, 1920. To that section I refer fully, infra, but as relevant to 
the question under consideration I may observe (a) that if at common law 
seaplanes, which are included in aircraft, could be regarded as ships or ves- 
sels or boats for the purposes of salvage, there was no necessity for the 
Legislature enacting the provisions of Sect. 11 of the Act of 1920, and (b) 
that there is no attempt in that section to include aircraft in any definition 
of a ship, all that the section does being to enact that the law relating to 
wreck and salvage of life and property shall apply to aircraft as it applies 
to ships. 

On the assumption that for purposes of salvage a seaplane could not, at 
common law, be regarded as a ship or vessel, it was maintained for the 
pursuer that in view of the provisions of Sect. 11 of the Air Navigation Act, 
1920, a seaplane was entitled to the benefit of the law relating to salvage, and 
that as a corallary to that a ship rescuing a seaplane or its passengers, crew 
and cargo from perils of the sea was entitled to a salvage award., Sect. 11 
is in these terms: 


The law relating to wreck and to salvage of life or property, and 
to the duty of rendering assistance to vessels in distress (including the 
provisions of the Merchant Shipping Acts, 1894 to 1916, and any other 
Act relating to those subjects), shall apply to aircraft on or over the 
sea or tidal waters as it applics to vessels, and the owner of an air- 
craft shall be entitled to a reasonable reward for salvage services 
rendered by the aircraft to any property or persons in any case where 
the owner of a ship would be so entitled. 


I agree that in respect of the foregoing provisions it would seem to follow 
that if the owner of an aircraft is entitled to an award for salvage services, 
he is equally liable to recompense the owners or crew of a vessel which has 
rendered him salvage services. Construing Sect. 11 by itself and apart from 
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the preamble to the Act, it would also seem as if the section covered or ap- 
plied to all aircraft all the world over. This of course cannot be the case, 
as the British Parliament has neither authority nor power to legislate for 
the aircraft of a foreign power operating outwith his Majesty’s jurisdiction. 
Accordingly, one turns to the preamble of the Act in order to ascertain its 
scope and effect. After referring to his Majesty’s sovereignty “over the air 
superincumbent on all parts of his Majesty’s dominions and the territorial 
waters adjacent thereto,” and to a convention held in Paris on Oct. 13, 1919, 
“for determining by a common agreement certain uniform rules with respect 
to international air navigation,” the preamble proceeds: 


And whereas it is expedient to make further provision for con- 
trolling and regulating the navigation of aircraft, whether British or 
foreign, within the limits of His Majesty’s jurisdiction as aforesaid, 
and, in the case of British aircraft, for regulating the navigation 
thereof both within such jurisdiction and elsewhere. 


Construing Sect. 11 in light of the preamble to the Act, it seems to me 
plain that the scope of the statute is restricted to British and foreign aircraft 
within the limits of his Majesty’s jurisdiction and to British aircraft all the 
world over. In other words, the benefit of British law relating to wreck and 
to salvage of life and property does not extend to foreign aircraft where 
salvage services have been rendered outwith his Majesty’s jurisdiction, or 
otherwise expressed outwith the limits of the British Empire. 

Keeping, then, in view the nature of the circumstances in which the 
present claim for salvage is made, my conclusions relative to the legal aspects 
of this first issue may thus be summed up: (1) At common law a British 
ship rescuing from the perils of the sea an aircraft or its passengers, crew or 
cargo whether British or foreign whether within or without his Majesty’s 
jurisdiction is not entitled to salvage for services rendered, as such aircraft 
is not within the category of ships, vessels or boats: (2) a British ship 
rescuing an aircraft or its passengers, crew or cargo wrecked at sea or on 
shore is, in virtue of the provisions of Sect. 11 of the Air Navigation Act, 
1920, entitled to the benefit of “the law relating to wreck and to salvage of 
life or property” provided that the aircraft whether British or foreign has 
been wrecked within the limits of his Majesty’s jurisdiction; (3) a British 
ship rescuing a foreign aircraft, its passengers, crew or cargo wrecked at 
sea or on shore outwith the jurisdiction of his Majesty is not entitled to the 
benefit of “the law relating to wreck and to salvage of life or property,” 
as the Air Navigation Act does not apply to aircraft operating outwith his 
Majesty’s jurisdiction. 

In view of the foregoing conclusions it follows that I have no option but 
to dismiss the action on the ground that the pursuer’s claim for salvage is 
incompetent either at common law or under the Air Navigation Act, 1920. 
As it is plain from the record that the seaplane piloted by Colonel Hutchin- 
son from New York to a point off the coast of Greenland was a foreign air- 
craft, and the locus where the alleged salvage services were rendered was 
outwith his Majesty’s jurisdiction, I have accordingly sustained the defend- 
ers’ second plea-in-law and their fourth plea-in-law to the effect that “the 
camera equipment not having been part of a ship, steamship or vessel, her 
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cargo or equipment . . . no salvage services were rendered in connection 
therewith.” 

In view of the foregoing conclusion it would seem unnecessary to decide 
the second issue, which is whether, assuming that the pursuer has a relevant 
claim either at common law or under the Air Navigation Act, 1920, salvage 
is due when it appears ex facte of their averments on record that the 
cinematograph equipment was actually taken off or removed by him and his 
crew from land. As, however, a view contrary to that which I have ex- 
pressed on the first issue might be taken by an Appeal Court, I shall briefly 
state the reasons why on this second issue I would have allowed a proof 
before answer, if on the first issue I had held that the pursuer’s claim for 
salvage was relevant. 

It is not, I think, open to doubt but that the law does not recognize a 
claim for salvage in respect of the rescue or saving of goods or property on 
land. I refer to the case of Falcke v. Scottish Imperial Insurance Company, 
34 Ch. D. 234, in which Lord Justice Bowen, after referring to the differ- 
ence between maritime law and the common law in regard to salvage, said 
(at p. 248): 

The maritime law, for the purposes of public policy and for the 
advantage of trade, imposes in these cases a liability upon the thing 
saved, a liability which is a special consequence arising out of the 
character of mercantile enterprises, the nature of sea perils, and the 
fact that the thing saved was saved under great stress and exceptional 


circumstances. No similar doctrine applies to things lost upon land, 
nor to anything except ships or goods in peril at sea. 


Accordingly, if the cinematograph equipment here had been taken by the 


crew of the Lord Talbot from land where it was safe from the perils of the 
sea, I should have agreed that for the services rendered a salvage award 
could not be made. 

But what are the circumstances here in which the cinematograph equip- 
ment was saved from destruction? The so-called land was “a rocky islet sur- 
rounded by the ice pack,” or, as averred, “it was a bare rock with no bird 
life or vegetation or shelter, remote from the sources of succour and the 
party had no means of communication.” This description of the islet or 
island is denied by the defenders, but at this stage the question of relevancy 
must be judged by the pursuer’s averments. Can it reasonably be maintained, 
I ask, that this “rocky islet surrounded by the ice-pack” was land in the 
sense that property deposited on it was reasonably safe from the perils of 
the sea, and sufficiently secured from destruction by snow and frost until 
those who had placed it there could return, assuming that they escaped with 
their lives, and remove it to a place of greater safety? That question I 
should have declined to answer in the affirmative until the facts had first 
been ascertained. If the pursuer’s averments are well founded it would cer- 
tainly seem to be a denial of justice to hold that the removal of the cine- 
matograph equipment from the wrecked seaplane on the rocks of a barren 
icebound rocky islet deprived him and his crew of their right to an award 
in respect of their services in removing it to a place of complete safety and 
security. For these reasons I would, on this second issue, as I have already 
said, have allowed a proof before answer, if, on the first issue, I had felt 
myself able to hold that the pursuer had a relevant claim. 
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It was finally maintained for the pursuer that in any case he and his 
crew were entitled to an award quantum meruit for services rendered. That 
may be so, but I must point out’that his definite and specific claim is for an 
award in respect of “having rendered salvage services.” 

In considering the important issues raised I have accepted the view 
that there is quoad maritime questions, such as those relating to salvage, no 
distinction between the laws of England and Scotland, as in Currie v. 
McKnight [1896], 24 R. [H. L.] 1, it was held that the maritime law of 
Scotland is the same as that of England. As Lord Halsbury, L.C., said: 


I cannot doubt that on such questions it is the law of Great Britain 
that prevails, and that Scottish Admiralty Courts and English Ad- 
miralty Courts administer the same law. 


I may add that I have reached a decision adverse to the claim of the 
pursuer and his crew with reluctance, as, on the assumption that their 
averments are well founded, they would seem to have rendered meritorious 
service deserving of pecuniary recognition. 

The pursuer appealed. 


JUDGMENT. 


Sheriff Morton, in giving judgment, said: This case has been exhaus- 
tively dealt with by the Sheriff-Substitute; and as I am entirely in agree- 
ment with him on the main point of his judgment, viz., that no claim for 
salvage lies in the circumstances of this case, I shall deal very briefly with 
the point argued. 

The first point taken for the defenders and respondents is that the 
mandate produced does not authorize Thomas Watson, the trawlmaster, to 
prosecute this action on behalf of the members of the crew of the steam 
trawler Lord Talbot. It bears to authorize “Henry John Gray, advocate and 
enrolled law agent, 4114 Union Street, Aberdeen, to pursue the above cause 
on our behalf and for our respective interests,” and the first person who 
signs the mandate is Thomas Watson. the trawl-master himself. Under these 
circumstances, if the salvage claim had been otherwise competent I should 
only have allowed it to proceed as a claim at the instance of Thomas 
Watson, for I cannot see how a mandate in this form with the signature of 
Thomas Watson at the top of it is a mandate to Thomas Watson to act 
on behalf of the crew. The view I take on another part of the case, how- 
ever, makes the question of mandate of no importance. 

The next and most important point is whether a seaplane is a ship. This 
question, I think, must be decided in the negative, and for the reasons given 
by the Sheriff-Substitute, which I do not repeat. It is in my opinion not a 
ship either according to the authorities or according to the definitions of 
“ship” and “vessel” under the Merchant Shipping Acts. Although not a 
ship, Sect. 11 of the Air Navigation Act, 1920, might have made applicable 
to it the law relating to salvage as if it had been a ship, if the salvage 
services had been rendered within the territorial waters of Great Britain; 
but I agree with the Sheriff-Substitute that that statute has no application 
to salvage services to aircraft off the coast of Greenland. As, therefore, a 
seaplane is not a ship and the provisions of the Air Navigation Act are not 
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applicable to the circumstances of this case, and as there must be salvage 
from a ship, her apparel and cargo, including flotsam, jetsam and lagan, and 
the wrecks of these and freight, before an award can be made, the pursuer’s 
case fails. 

It is unnecessary, accordingly, to consider whether, taking the pursuer’s 
description of the place from which the cinematograph equipment was 
salved as correct, any salvage claim is relevantly stated. The place, accord- 
ing to the pursuer, was a bare rock with no bird life or vegetation. The 
defenders contend that as salvage awards are given only for rescues from 
the sea, and as the equipment was rescued from land, the claim is irrelevant. 
If it had been necessary to decide upon the soundness of the argument for 
the defenders, I should probably have agreed with the Sheriff-Substitute 
that it was desirable, before coming to a conclusion, to have some more 
information about this bare rock. As, however, the case must be dismissed 
on other grounds, no inquiry is necessary and I have formed no concluded 
opinion on the argument presented under this head. 

The pursuer asked that if his claim for a salvage award failed, com- 
pensation should be awarded under the head of quantum meruit. The con- 
clusive answer to this is that he has no record for any such claim and it is 
impossible to allow an inquiry based on a ground which is not even hinted at. 
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OPINION 


AIRPORTS—AUTHORITY OF MUNICIPALITY To Erect PoLtes AND HiGH LINES 
OuTsIpE CorproraATE Limits To Licnt Arrport.—[Minnesota] Your letter 
addressed to Attorney General , under date of December 20, 1934, 
has been referred to the undersigned for reply. 

Therein you state that the City of Alexandria has a municipal light plant; 
that about a year ago, the city leased land outside of the city limits for an 
airport and is now “furnishing the electricity needed to light the airport 
without charge, same being outside of the corporate limits.” 

You also direct attention to Chapter 55, Extra Session Laws of 1933-34 
relating to the establishment of airports in villages of a certain class. Sec- 
tion 1 of said Chapter 55 provides as follows: 


“Every village of this state, situated in counties having an assessed 
valuation of not more than $2,000,000.00 and a population of not more than 
5,000 inhabitants is hereby authorized by resolution of the council to establish 
and maintain a municipal flying field and airport, to acquire land by lease, 
gift, purchase, * * *.” 


You inquire: “Does that refer to the value and population of the 
village or county?” 

We are of the opinion that the words “assessed valuation of not more 
than $2,000,000.00 and a population of not more than 5,000 inhabitants” refer 
to the valuation and population of the county or counties coming within 
said classification, rather than the valuation of the village or villages coming 
within such classification. 

You also inquire: “Does the governing body of the municipality or the 
Board charged with the operation of a public light plant have the authority 
to erect poles and high lines outside of the corporate limits of the munici- 
pality without the voters’ sanction?” 

You do not indicate by your second question whether you have reference 
to the City of Alexandria, or to some other village in your county. We 
assume from the statement of facts in your communication that you have 
reference to the City of Alexandria. 

You do not so state, but our information is that the City of Alexandria 
is one of the fourth class operating under a home rule charter, adopted in 
1909. It is possible that the City of Alexandria has the power to erect such 
high line outside of the corporate limits of the city without submitting such 
proposition to a vote of the electors. However, even if the city does not 
have the power to erect and operate such line, under the terms of its home 
rule charter, we believe that it has such power under Chapter 217, Laws 1929. 
Said Chapter 217 applies to all cities and villages throughout the state, 
except cities of the first class. Section 1 of said chapter provides as follows: 


“The governing body of any city, village, or town in this state is hereby 
authorized to acquire, establish, construct, own, control, lease, equip, improve, 
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maintain, operate, and regulate airports or landing fields for the use of 
airplanes and other aircraft either within or without the limits of such 
cities, villages, and towns, and may use for such purpose or purposes any 
property suitable therefor that is now or may at any time hereafter be 
controlled by such city, village, or town.” 


- 


Section 5 of said Chapter 217 provides, in part, as follows: 


“The governing body of any city, village, town, or county which has estab- 
lished an airport or landing field * * * may construct, improve, equip, maintain, 
and operate the same, or may vest jurisdiction for the construction, improve- 
ment, equipment, maintenance, and operation thereof, in any suitable office, 
board, or body of such city, village, town, or county. The expenses of such 
construction, improvement, equipment, maintenance, and operation shall be a 
city, village, town, or county charge as the case may be. * * *” 


It is apparent from the above quoted portions of said Chapter 217 that 
any city or village in this state has the power to acquire, establish, construct, 
improve, equip, maintain and operate an airport or landing field either within 
or without the corporate limits of a city or village without submitting the 
proposition, as to whether such field shall be established and maintained, 
to a vote of the electors of such municipality. We take it that the erection 
and extension of poles and high lines of the corporate limits of the city to 
which you refer in your communication was for the purpose of lighting 
said airport, and we believe that the language of said Chapter 217, Laws 
1929 is sufficiently broad to authorize such city or village to so erect such 
poles and high lines outside of the corporate limits of such municipality 
for the purpose of lighting such airport, without submitting such proposition 
to a vote of the electors. 

You further inquire: Can Chapter 55, Session 1934, be construed to 
authorize the construction of a high line outside of the corporate limits of 
the municipality for the purpose of equipping a flying field with lights?” 

You do not so state, but we assume that “the municipality” to which 
you refer in your third question is the City of Alexandria. As hereinabove 
indicated, said Chapter 55, Extra Session Laws 1933-34 applies only to 
villages coming within the class referred to in said chapter. In other words, 
said Chapter 55 does not apply to cities. However, we believe that said 
Chapter 55 is sufficiently broad to authorize a village coming within the 
class to which said chapter refers to construct and maintain a high line 
outside of the corporate limits of such village or villages for the purpose 
of equipping a village flying field with lights. Even if such village does 
not have the power to construct and maintain such high line for such 
purpose, under said Chapter 55, as indicated in our answer to your second 
question, we believe that villages throughout the state have the power to 
construct and maintain such line or lines for the purpose of lighting village 
airports, pursuant to said Chapter 217, Laws 1929. The latter act is a 
general act applying to all cities and villages throughout the state, except 
cities of the first class. (Opinion of the Attorney General, December 27 
1934). 


DIGESTS 


Air Matw—CancetLaTion or Contracts—RemMepy at Law.—[Federal] 
Petition for writ of certiorari to the United States Court of Appeals for the 
District of Columbia denied, April 1, 1935, by the United States Supreme 
Court. Pacific Air Transport V. Farley, 55 S. Ct. 637 
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For opinion below, see — F. (2d) ——; for digest of case see 6 JOURNAL 
or Air Law 289 (1935). 
LorrAINE ARNOLD. 


Air Matt—CANceLLATION OF Contracts—Remepy at Law.—[Federal] 
This case is controlled by the opinion and decree in National Air Transport, 
Inc. v- Farley, —- App. D. C. — 75 F. (2d) 765, and associated cases (see 
6 JouRNAL oF Air Law 289) decided and filed concurrently with this case, 
in which the decree was affirmed with costs. Pennsylvania Airlines, Inc. v. 
Farley, 75 F. (2d) 769 (decided Feb. 4, 1935, by the United States Court of 
Appeals for the District of Columbia). 

LorrAINE ARNOLD. 


MEcHANICS’ LIENS—BAILMENTS—MASTER AND SERVANT.—[Oklahoma] 
The action was instituted by plaintiff to recover a money judgment and to 
establish and foreclose a lien upon a certain airplane, and to have the same 
sold to satisfy said judgment. An intervening petition was filed on behalf 
of the chattel mortgagee, claiming a first and prior lien. The defendant, 
owner of the airplane, had hired plaintiff to act both as pilot and mechanic. 
Plaintiff did, and caused to be done by other mechanics, work and labor on 
said plane, which was charged to him, and purchased considerable gasoline 
and oil, amounting in all to several hundred dollars. Judgment below for 
plaintiff for the sum of $985.52 and also imposing a first and prior lien on 
said airplane in favor of plaintiff. Held: Affirmed in part, and reversed in 
part. The plaintiff, being the servant of defendant, was not “lawfully in 
possession” within the applicable statute creating the lien. Plaintiff's pos- 
session of the airplane was the possession of his employer. The gasoline and 
oil furnished at plaintiff’s expense would not create a lien within the 
statute which restricts such a lien to “service by labor and skill.” Since 
materials clearly do not fall within the latter description, the money judg- 
ment was affirmed, but the part of the judgment imposing a lien in favor of 
the plaintiff was reversed: Jones V. Bodkin, 44 P. (2d) 38 (Supreme Court 
of Oklahoma, April 23, 1935). 

B. W. HEINEMAN. 


NEGLIGENCE—INJURY To GuEstT PassENGER—ReEs Ipsa Loguitur.—[Ar- 
kansas] Plaintiff’s intestate, with another, was riding as a guest in the 
airplane owned and piloted by W.N. Gregory and his son on a trip from 
Augusta, Arkansas to St. Louis, Missouri. At a point in Illinois, some 
distance out of St. Louis, the airplane crashed and was destroyed by fire, 
all four occupants therein being instantly killed. Plaintiff, as administratrix 
of the estate of Herndon, instituted action against defendant as executrix 
of the estate of W. N. Gregory and administratrix of W. N. Gregory, Jr., 
the complaint alleging that death was caused by the negligence of the air- 
plane owner and pilot, and that the exact character of the negligence which 
caused the crash was unknown to plaintiff, but that W. N. Gregory was 
especially negligent in causing said death in that his son was known to him 
to be an unskilled pilot and this fact was not known to plaintiff’s intestate. 
From a judgment dismissing the complaint, after sustaining the demurrer, 
plaintiff appeals. Held: affirmed. The complaint did not state a cause of 
action and was properly demurrable unless the doctrine of res ipsa loquitur 
applied. The doctrine was inapplicable here since no presumption of negli- 
gence arises from the mere fact of injury, when that fact is as consistent 
with the presumption that it was unavoidable as it is with negligence. In 
order to give rise to the res ipsa doctrine the complaint should have alleged 
some particular act of negligence or some fact over which human conduct 
had control. Herndon v. Gregory, 81 S. W. (2d) 849 (Supreme Court of 
= decided April 22, 1935; dissent filed May 13, 1935, 82 S. W. (2d) 


LoRRAINE ARNOLD. 
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Department Editor FRANK E. Quinpry 


ECONOMICS OF AIR TRANSPORT IN EUROPE. Report submitted 
by M. Henri Bouché to the Special Sub-Committee of the Air Trans- 
port Cooperation Committee of the League of Nations. (Ser. L. o. 


N. P. VIII Transit, 1935. VIII. 1). Pp. 73. 


This is a report submitted to the Sub-Committee of the Air Transport 
Co-operative Committee of the League of Nations Organization for Com- 
munications and Transit, and includes several valuable maps and charts. It 
is a technical survey and study of European air transportation systems and 
the problems confronting their development. It is divided into two parts, 
one covering the period from 1930 to 1933 and the second covering the year 
1933. The second part is brief and indicates no general changes from the 
situation as it was considered in the first part. 

The following statement indicates the superiority of airline transporta- 
tion in this country over that in Europe. 


The general results obtained by the contractual air services in the 
territorial area under consideration therefore appear to be mediocre, 
whether from an absolute standpoint or in comparison with the re- 
sults already obtained by American air transport undertakings across 
United States territory. (Page 31.) 


The reporter also says: 


Altogether, we have a system which, if account is taken of its 
seasonal! character, is far more in the nature of propaganda than of 
economic utility or the fulfillment of permanent needs. Apart from 
the Paris-London line, this remark holds good—with a few modifica- 
tions—in the case of the European system as a whole. (Page 47.) 


The following statement is noteworthy as showing that aside from the 
many physical and economic difficulties, the development of European Air 
transportation is confronted with an extremely serious political problem: 


Suppose that the technical progress of tomorrow enabled air 
transport to be financially independent, how could the Governments 
of a divided and mistrustful Europe allow the indefinite development 
of a powerful means of transport when aircraft sent on peaceful mis- 
sions over national territories and to the very heart of those territories 
may also carry out other missions? (Page 63.) 


Frank E. Quinory. 


THE AIRCRAFT YEARBOOK FOR 1935. Compiled and Published by 
the Aeronautical Chamber of Commerce of America, Inc. New York, 
1935. Pp. viii, 528. 
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The 1935 volume is in style and general content quite like its earlier 
issues—with the customary amount of valuable factual data recording the 
progress of the various aeronautical activities. Useful summaries of the 
studies of the Baker Board, the Federal Aviation Commission—together with 
an excellent, if short, chapter on state and federal regulation—will make 
this year’s volume of particular interest to any one interested in air law. 


F. D. F. 
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SELECTED BIBLIOGRAPHY OF AERONAUTICAL LAW* 


Second Quarter, 1935 
I. GENERAL 


Aircraft Yearbook for 1935, The (New York: Aeronautical Chamber of Com- 
merce of America, Inc.). 

Bibliography of Aeronautics for 1931 (Washington: National Advisory Com- 
mittee for Aeroneutics). 

Boucuf, HENRI: Economics of Air Transport in Europe (Geneva: League of 
Nations, Communications and Transit Section). 


Institute of the Aeronautical Sciences: Proceedings (New York, 1933). 


II. AERONAUTICAL INDUSTRY PROBLEMS 
Air Transport 


Air Mail—Cancellation of Contracts by Postmaster General, M. Schwartz 
& J. D. Burris, 6 Air Law Rev. 5$ 

Air Transport—dAirline Pilots’ Wage Dispute (Op. of Natl. Labor Bd. 
Long and Harmon), 6 JOURNAL oF AIR LAW 271; 6 Air Law Rev. 90. 

Air Transport Obsolescence, H. E. Dougall & N. K. Wilson, 6 JOURNAL 
oF AiR Law 192. : 

Mead Air Mail Rate Bill Passes House, 'fhe, 30 U. S. Air Serv. 30. 

Cancellation of Contracts—Remedy at Law (Boeing Air Transport, Inc. 
etc. v. Farley), 6 JOURNAL oF AIR LAW 289. 


Airports 


Airports—Municipal—Pledging of General Revenue for Repayment of Fed- 
eral Loan (Parker v. City of Little Rock), Hortense Klein, 6 JoURNAL 
oF AIR LAW 273; 6 Air Law Rev. 95. 
Airports—Obstructions—Condemnation, EF. A. Leiman, 6 Air Law Rev. 65. 
Municipal Airports—Constitutional Law—Power of County to Levy Taxes 
ard Construction of Airport (Swoger v. Glynn County et al.), 6 Air 
Law Rev. 93. 

Municipal Airports—Power of Municipality to nee Land outside Cor- 
porate Limits (Op. of Atty. Gen. of Minn.), Air Law Rev. 95. 
Points of Law Affecting Airport and Air # secre iy Operators, C. V. Allen, 

Airways & Airports 456, Mar. 


Aircraft 


Approved Type Certificate, A. V. Verville, £6 Aero Digest 19, Apr. 

Constitutional Law—State Legislation—Delegation of Legistative Power 
(Nieman v. Minn. Aeronautics Commission), C. L. Piltz, 6 JOURNAL 
oF AIR LAW 277. 

Patents—Infringement (Hsnault-Pelterie v. Chance Vought Corp.), 6 Air 
Law Rev. 96. 

Procedure for Approval of Engines, Propellers, Components and Acces- 
sories, R. C. Gazley, 26 Aero Dig. 20, Apr. 


Airmen 
Air Pilots—Wage Dispute (Decision , o Natl. Labor Bd.) 6 JoURNAL 
oF AIR LAW 271; 6 Air Law Rev. 


Points of Law Affecting Airport and Kir , Operators, C. V. Allen, 
Airways & Airports 456, Mar. 


Instruction: Schools 


eae 9h Aviation Education Program, F. E. Evans, Natl. Aero. Mag. 7, 
eb.-Mar. 





*Compiled and edited by Katherine Fritts, Secretary-Librarian, Air Law 
INSTITUTE. 
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7. Miscellaneous Flying 
Air Transport Needs of the Private Owner, S. A. E. Jour. 199, May. 
Belligerent Aircraft, Neutral Trade, and Unpreparedness, Chas. Warren, 
9 Am. Jour. of Inter. Law 197. 
III. PARTICULAR LEGAL PROBLEMS 
1. Administrative Law 
Federal Aviation Commission Recommendations, 6 JouRNAL oF AIR LAW 


Mead Air Mail Rate Bill Passes House, The, 30 U. S. Air Serv. 30, Apr. 

Mead Bill in the Senate, West. Flying 21, Apr. 

Report of the Federal Aviation Commission: A Commentary, R. Kingsley, 
6 JOURNAL OF AIR LAW 177. 


3. Constitutional Law 


Aircraft Licensing—Delegation of Legislative Power (Nieman v. Minn. 
Aeronautics Commission), C. L. Piltz, 6 JouRNAL oF AiR LAW 277. 

—s Law—Validity ‘of the Railroad Retirement Act, B. D. Fisch- 
ee & N. Lifshutz, 6 Air Law Rev. 72. Note (Alton R. R. Co. et al. 
v. R. Retirement Bd.), 6 Air Law Rev. 92. 

Exclusive Federal Jurisdiction Over Aviation via International Treaties, 


F. McCormick, 6 Air Law Rev. 13. 
ae “a of the Lea Bill (H. R. 5174), J. H. Wigmore & F. D. Fagg, 
6 JOURNAL OF AIR LAW 184. 
ae ‘and Senate Resolutions Pertaining to Aeronautics, 6 JOURNAL OF 
AiR Law 258. 
Legislation Proposed by the Federal Aviation Commission (H. R. 5174— 
The Lea Bill), 6 JouRNAL oF ArR LAw 219. 
esas, 9s ema of Interstate Motor Carriers, J. J. George, 6 Air Law 
ev. 


Contracts 


Agency to Distribute Airplanes — Assignment — Construction — Evidence 
(Ruckstell Corp. Ltd. v. Great Lakes Aircraft Corp.), 6 JOURNAL OF 
AiR Law 289. 

Infants—Aviation Mechanics Course as a Necessary (Curtis v. Roosevelt 
Aviation School, Inc.), F. D. Roth, 6 JouRNAL oF ArR LAW 275 
Negligence—Forced Landing—Action for Damages by Lessor (Shaw v. 
orn) Lorraine Arnold, 6 JoURNAL or ArR LAW 286; 6 Air Law 

ev. 


Evidence 


Negligence—Air Collision—Air Traffic een mae Ipsa Loquitur (Parker 
v. Granger), 6 JOURNAI oF AIR LAW 28 

Negligence—Forced Landing—Action for by Lessor (Shaw v. 
Carson), Lorraine Arnold, 6 JOURNAL OF AIR LAW 286; 6 Air Law 
Rev. 95. 


Insurance 


Construction of “Engaged in” and “Participating in” Aviation Clauses 
(Mayer v. N. Y. Life Ins. Co.; Sneddon v. Mass. Protective Assn. Inc.), 
W. G. Karnes, 6 JouRNAL or AiR Law 278. (Mayer v. N. Y. Life 
Ins. Co.), 6 Air Law Rev. 92. 


Interstate Commerce 


Constitutional Law—Validity of the Railroad Retirement Act, B. D. Fisch- 
gg and N. Lifshutz, 6 Air Law Rev. 72. Note (Alton R. R. Co. et. al. 
R. Retirement Bad. ), 6 Air Law Rev. 92. 
State’ Gertifeation of Interstate Motor Carriers, J. J. George, 6 Air Law 
eV. 5 


Liability: Negligence 


Aircraft Collision—Air Traffic Rules—Res Ipsa Loquitur (Parker v. Jas. 
Granger, Inc.), 6 JOURNAL OF AIR LAW 289. 
Damages—Common Carriers—Contractual Limitation of Liability for Neg- 
ligence (Conklin v. Canadian-Colonial Airways, Inc.), 8S. N. Rittenberg, 
6 JOURNAL OF AIR LAW 284. 
Contributory Negligence—Collision With Hayrake on Runway—Ordinary 
— | alae v. Oshkosh Airport, Inc.), N. B. Ross, 6 JOURNAL OF AIR 
AW 4 
Forced Landing—Contracts—Action for Damages by Lessor (Shaw v. 
Carson). Lorraine Arnold, 6 JouRNAL or AIR Law 286; 6 Air Law 
eV, 5. 
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10. Taxation 
Federal Income Taxation—Exemption (Fullilove v. U. S.), 6 Air Law Rev. 
96. 


Trespass: Nuisance 
set’ of Aircraft—Right or Privilege, Leon Green, 6 JoURNAL oF AIR Law 
i. 


IV. AERONAUTICAL REGULATORY AND ENCOURAGEMENT PROBLEMS 


1. Federal 


Aeronautics on Capitol Hill, F. Kunkel, hae Flying 24, May. 

Aviation in Washington, West. Ea 8, Ma 

Aviation Commission Recommends, Sports. Pilot 5, Feb. 15. 

Aviation in Congress, 34 Aviation 199, May; 58, June. 

Congress Gets Aviation Commission Report, Natl. Aero. Mag. 5, Jan 

Exclusive Federal Jurisdiction Over —_— via International Treaties, 
J. F. McCormick, 6 Air Law Rev. 

es of the Lea Bill (H. R. 5174), An, J. H. Wigmore & F. D. 
Fagg, Jr., 6 JoURNAL oF AiR Law 184. 

Peauer “ivislion Commission Recommendations, 6 JOURNAL oF AIR Law 


seer” and oa Resolutions Pertaining to Aeronautics, 6 JoURNAL oF 

IR Law 

In Reply to Mr. Clark Howell, Grover Loening, 20 U. S. Air Serv. 29, May. 

Legislation Proposed by the Federal Aviation Commission (H. R. 5174— 
The Lea Bill), 6 JoURNAL oF AiR Law 219. 

Mead Air Mail Rate Bill Passes House, The, 30 U. S. Air Serv. 30, Apr. 

Mead Bill.in the Senate, West. Flying 21, Apr. 

Report of the Federal Aviation Coumininsion* "A Commentary, The, R. 
Kingsley, 6 JOURNAL oF AIR Law 177. 


2. State 


Constitutional Law—Aircraft Licensing—Delegation of Legislative Power 
(Nieman v. Minn. Aeronautics Commission), C. L. Piltz, 6 JOURNAL OF 
AIR Law 277. 

moet a Educational Program, F. E. Evans, Natl. Aero. Mag. 


North Central = Regional Meeting (Report), 6 JouRNAL oF AIR Law 
anes Certification of Interstate Motor Carriers, J. J. George, 6 Air Law 
ev. 34. 


3. Local 


Airports—Pledging of General Revenue for Repayment of Federal Loan 
(Parker v. City of Little Rock), Hortense Klein, 6 JouRNAL OF AIR 
Law 273; 6 Air Law Rev. 95. 

es Airports—Constitutional Law—Power of County to Levy Taxes 
for Construction of Airport (Swoger v. Glynn County et al.), 6 Air 
Law Rev. 93. 

Power of Municipality to ——— Land Outside Corporate Limits (Op. of 
Atty. Gen. of Minn.), 6 Air Law Rev. 95. 


4. International 


Aviation Arrangements between the United States and Great Britain, 12 
Press Releases 258; Treaty Infor. Bull. 19. 


Belligerent Aircraft, Neutral bog and Gummectiies, Chas. Warren, 
29 Am. Jour. of Inter. Law 19 

Convention for the Unification of Naas Rules Relating to Damages 
Caused by Aircraft to eg Parties on the Surface (Rumania), 
Treaty Infor. Bull. No. 67, 

Convention for the Unification b a Rules Relating to the Precau- 
tionary Attachment of Aircraft (Rumania), Treaty Infor. Bull. No. 


67, p. 18. 
Convention Relating to the Regulation of Aerial Navigation (Argentina), 
Treaty Infor. Bull. No. 67, p. 
Exclusive Federal Jurisdiction’ over Aviation via International Treaties, 
F. McCormick, 6 Air Law Rev. 13. 


5. Foreign 


Argentina: 


Convention Relating to the Jette of Aerial Navigation, Treaty 
Infor. Bull. No. 67, p. 
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Great Britain: 
Aviation Arrangements between the United States and Great Britain, 
12 Press Releases 258; Treaty Infor. Bull. No. 67, p. 19. 
Rumania: 


Convention for the Unification of Certain Rules Relating to Damages 
Caused by Aircraft to Third Parties on the Surface, Treaty Infor. 
Bull. No. 67, p. 18. 


Convention for the Unification of Certain Rules Relating to the Pre- 
cautionary Attachment of Aircraft, Treaty Infor. Bull. No. 67, p. 18. 


U. S. 8. Re 


Law Regulations Pertaining to the Organization of the Civil Air-Fleet 
in the U. S. S. R., The, S. B. Krylof, 6 Air Law Rev. 50. 


Aviation Commissions 


Constitutional Law—Aircraft Licensing—Delegation of Legislative Power 
(Nieman v. Minn. Aeronautics Commission), C. L, Piltz, 6 JOURNAL 
oF AIR LAW 277. 

Michigan’s Aviation Educational Program, F. E. Evans, Natl, Aero. Mag. 
7, Feb.-Mar. 

North Central Section Regional Meeting (Report), 6 JouRNAL oF AIR 
Law 208. 


History and Development 
Aeronautics in 1934, R. M. Cleveland, 6 Air Law Rev. 1. 


REFERENCES TO FOREIGN LITERATURE ON AERONAUTICAL 
LAW* 
PERIODICALS 
Archiv fiir Luftrecht 


October-December, 1934 


(a) Die Berliner Tagung des Internationalen Sachverstdndigenaus- 
schusses fiir Privatrecht. Otto Riese, p. 217 


(b) Die Rechtliche Stellung des Baupriifers Motorloser Flugzeuge. 
Ludewig, p. 249. 


January-March 


(a) Bemerkungen zum Arbeitsrecht des Luftverkehrspersonals. Dr. 
Lutz Richter, pp. 13-59. 


(b) Revision des Warschauer Abkommens. Hermann Dring, pp. 1-12. 
Asas (Suplemento Mensal de Direito Aéreo) 
October, 1934 
(a) ew International de VAviation—Seccdo Brasileira. 
(b) Imposto de Viacdo—Constitucionalidade. P. 226. 
November-December, 1934 
(a) Comité Juridique International de VAviation—Seccdo Brasileira. 
P. 246. 
(b) Direito Aéreo. P. 242. 


January 
(a) Codigo do Ar. <A. M. Doria, p. 1. 


Niemeyers Zeitschrift fiir Internationales Recht 


No. 1-3, 1935 
(a) Die Verwendung der Ultragiftwaffe durch Jotireente im 


Lichte des Volkerrechts. Erwin Riesch, p. 1 
Revista de Aeronautica 
January 
(a) El Seguro Aéreo Obligatorio. C. G. Lucia, p. 11. 





*Compiled by Lorraine Arnold, Secretary, Air LAW INSTITUTE. 
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Revue Aéronautique Internationale 


September, 1934 
(a) Brevi Note sull’ Analogia fra Diritto Marittimo e Aeronautico. 
Roberto Sandiford, p. 298. 


December, 1934 
(a) L’Assurance Obligatoire contre les Dommages Causés au Tiers 
dans la Navigation Aérienne. M. J. M. Kan, p. 447 
(b) La Fonction Judiciaire de la Commission Internationale de Navi- 
gation Aérienne. M. J. Kroell, p. 444 
(c) Problemi Giuridici del Turismo Aereo. Amedeo Giannini, p. 432. 


Revue Générale de Droit Aérien 


July-September, 1934 
(a) La Convention de Rome du 29 Mai 1933 pour VUnification de Cer- 

taines Régles Relative aux Dommages Causés par les Aéronefs 
aur _ a la Surface et les Législations Nationales. <A. Kaftal, 
p. 

(a) La Guerre Aéro-Chimique. J. Kroell, p. 546. 

(c) Le Régime Juridique des Lignes Aériennes. A. Ambrosini, p. 499. 

(d) Le — Juridique de VAir et la Navigation Aérienne, P. Gramain, 

p. ; 


October-December, 1934 
(a) L’Aviation de Represailles. Erwin Riesch, p. 765. 
(b) La Convention de Rome du 29 Mai 1933 et les Législatione Na- 
tionales. A. Kaftal, p. 689. 
(c) La Guerre Aérienne et le Droit des Gens. W. Raafat, p. 736. 


Revue Générale de Droit International Public 


November-December, 1934 
(a) La Conquéte de la Stratosphére et le Droit International.  E. 
Korovine, p. 686 


Studi di Diritto Aeronautico 
(a) La Convenzione Sanitaria Internazionale per la Navigazione Aerea. 
Lutrario, p. 18 

(b) Il Diritto Aeronautico in Rapporto al Diritto Marittimo. T. F. 
Rocco, p. 39. 

(c) Le Norme sul Trasporto Aereo. Amedeo Giannini, p. 5. 

(d) Lo Stato Giuridico del Commandante di Aeromobile. Roberto 
Sandiford, p. 59. 


MONOGRAPHS 

(a) Luftrecht fiir Motor-und  Segelflieger. K. F. Reuss. Verlag 
Klasing & Co., Berlin, 1934. Pp. 152. 

(b) Responsabilité envers les Tiers dans la Navigation Aérienne. Lisa 
Brunschwik. Les EFditions Internationales, Paris, 1935. Pp. 260. 

(ec) Vélkerrechtlicher Schutz der Friedlichen Personen und Sachen 
gegen Luftangriffe. Alex Meyer. Ost-Europa-Verlag, Kénigsberg 
& Berlin, 1935. Pp. 257. 

(dad) Stattsschiffe und Stattsluftfahrzeuge im Vélkerrecht. Herbert 
Klein. Ost-Europa-Verlag, Kénigsberg & Berlin, 1935. Pp. 101. 
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